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Chapter 4

Essential Questions:

1) Why is it important to maintain a balance of power between the

Federal government and the states?

2) Which powers are separate?  Which are shared?

3) What types of controversies arise over federalism?

B

A

C

Warm Up/Do Now:
Which Is which? Defend your 

choices by relating the definition of

each type of government with

the appropriate diagram.

Federalism is a political system in 

which power is divided and shared 

between the national/central 

government and the states 

(regional units) in order to limit the 

power of government.
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• The Framers worked to create a political 

system that was halfway between the failed 

confederation of the Articles of Confederation 

and the tyrannical unitary system of Great 

Britain.

• The three major arguments for federalism are:

1. the prevention of tyranny;

2. the provision for increased participation in politics;

3. and the use of the states as testing grounds or 

laboratories for new policies and programs.

Socratic Seminar: Federalist 

No. 46

• Directions: Your ―ticket‖ to participate in 

this seminar includes completion of an 

APPARTS worksheet on this document, as 

well as detailed annotations of the text.

• Seminar Question: Do you agree with 

Madison’s position in regard to which 

should hold more power: the Federal 

Government or the States?

A message from your friendly 

“neighborhood history teacher”:
• After speaking with a few of you about Federalist #46 yesterday, I 

realized that some of you believe that this document is beyond 

comprehension.  I admit, it is difficult; I myself had to read through it 

twice and look up a few words.  But, this document is NOT 

IMPOSSIBLE. I WILL NOT ALLOW YOU TO GIVE UP. YOU 

WILL FIGHT ON, LIKE SPIDERMAN! So, here’s the plan:

– 1) Appoint a leader to sit up front and lead the Socratic Seminar with 

questions.

– 2) The questions should try to get the class to dissect the text in order to 

understand what the heck Madison was saying. You can focus on 

vocabulary, sentences, or ideas that are unclear to you.

– 3) To receive a class participation grade for this seminar, you must 

participate and the class must reach a good understanding of Madison’s 

major arguments.  

– 4) You have up to 30 minutes to reach the ―truth.‖  If the class starts 

messing around during the Seminar or arguing with each other, I will end 

the Seminar and you will not receive a very good grade on this! Work 

together!
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Federalist Paper #46

• Additional Seminar Questions:

– 1) According to Madison, why did the Articles of 

Confederation fail? (Beginning of 4th paragraph.)

– 2) Who ultimately has more power: the Federal 

government or the states?  Or does power lie 

somewhere else?

– 3) What serves to check the power of the federal 

government?

– 4) According to Madison, what is the ideal relationship 

between the Federal government and the people?  If the 

people are natural more loyal to state and local 

interests, how will the federal government gain the 

people’s allegiance?

Summary: Federalist Paper 

#46
• Introduction: Federalist No. 46 is an essay by James Madison, the 

forty-sixth of the Federalist Papers. It was published on January 29, 

1788 under the pseudonym Publius, the name under which all the 

Federalist Papers were published. This essay examines the relative 

strength of the state and federal governments under the proposed 

United States Constitution. It is titled, "The Influence of the State and 

Federal Governments Compared."

• Main Ideas: Madison stresses that the federal and state governments 

are two totally different agencies. He articulates that they are separate 

yet can collaborate together, and that the power lies in the people. 

The natural attachment of the people will always be to the 

governments of their respective states, so the federal government must 

be, in a sense, extraordinarily congenial to the people.  Madison 

stresses that the people have the right and ability to resist an abusive 

government, which is clearly a check on its power.

• The allocation of powers in our federal system 
has changed dramatically over the years. 

• The Supreme Court in its role as interpreter of 
constitution has been a major player in the 
redefinition of our Federal system.

– McCulloch v. Maryland (1819)

– Gibbons v. Ogden (1824)

– Dred Scott v. Sandford (1857)

– U.S. v. Lopez

30-minute Video: History of 

Supreme Court

200-WORD WRITING PROMPT:  How has the Supreme Court consistently 

confirmed and asserted the power of the federal government?  Explain, making

Reference to specific Surpreme Court justices and landmark cases!
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McCulloch V. Maryland (1819) and 

Gibbons V. Ogden Assignments:
Class work Directions: Read and complete McCulloch on pages 4-

5, 11-14 and Gibbons on pages 4-6, 13-19. Due at the by the end 
of class on Friday (today)!

Due: Questions #’s 1-6 below will be dealt with in a Socratic Seminar 
discussion format.

1) Why was the central issue of McCulloch V. Maryland about federal vs. state 
power?

2) What were the arguments on both sides of this case?

3) What was Chief Justice Marshall’s ruling in McCulloch V. Maryland and why did 
he make this decision? What was its impact?  Do you agree with the decision? 

4) How did Gibbons rely on the Commerce Clause of Article I, Section 8 of the U.S. 
Constitution to justify his case. If Ogden wanted to use the U.S. Constitution to 
back up his case, what section or amendment might he use?

5) Read and analyze the Commerce Clause. Does its wording leave too much room 
for interpretation and debate?

6) Even though the case started as a local dispute between two businessmen, the 
decision in Gibbons V. Ogden is one of the most important in constitutional 
history. Please explain.

• McCulloch was the first major decision by the 
Supreme Court under Chief Justice John Marshall 
about the relationship between the states and the 
national government.

• The Court upheld the power of the national 
government and denied the right of a state to tax 
the bank.

• The Court’s broad interpretation of the necessary 
and proper clause (Article 1, section eight, 

paragraph 18) paved the way for later rulings 
upholding expansive federal powers.
– Congress has the power "to make all laws which shall be 

necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this 
Constitution in the Government of the department or 
officer thereof."  --Article 1, Section 8, paragraph 18.

• The Gibbons case centered on the conflict between 
the states and the powers of Congress.

• Could New York grant a monopoly concession on 
the navigation of the Hudson River?  The Hudson 
River forms part of the border between New York 
and New Jersey and the U.S. Congress also 
licensed a ship to sail the Hudson.

• The main constitutional question in Gibbons was 
about the scope of Congress' authority under the 
Commerce Clause. 

• In Gibbons, the Court upheld broad congressional 
power over interstate commerce.

Activity: What Does that Law Have to 

Do with Interstate Commerce?
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How did a case involving a runaway slave 

become an issue of federalism?

• Dred Scott was a runaway 

slave who sued for his 

freedom from a southern 

plantation owner. He fled 

to the North. The Problem: 

The northern states had 

outlawed slavery while the 

southern states still had 

slavery. How would this 

case be decided?
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• The Supreme Court articulated the idea 
of concurrent powers and dual 
federalism in which separate but 
equally powerful levels of government 
is preferable, and the national 
government should not exceed its 
enumerated powers.

• The Taney Court held that Dred Scott
was not a U.S. citizen and therefore not 
entitled to sue in federal court.

• The case was dismissed and Scott 
remained a slave. 

• Taney further wrote that Congress had 
no power to abolish slavery in the 
territories and slaves were private 
property protected by the Constitution.

• Dual federalism remained the 
Supreme Court's framework for 
federalism even after the adoption 
of the 13th, 14th, and 15th 
amendments.

• Dual federalism finally ended in 
the 1930s, when the crisis of the 
Great Depression demanded 
powerful actions from the national 
government. 

• President Franklin D. Roosevelt
created the New Deal Program to 
help the nation’s ailing economy.

Video introduction to Federalism 

and Gun Control Issues

Watch this 7-minute video on the 2nd Amendment, gun control and militias.  

Do you agree with the Missouri 51st militia’s arguments in this video? How

do they frequently challenge the power of the Federal government?
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Assignment: Read through the case of U.S. V. 

Lopez.  Highlight key evidence and arguments! 

Then, complete these introductory questions! 

Minimum of 8-sentence response per question!

QUESTIONS:

1) How is U.S. V. Lopez comparable 
to McCulloch V. Maryland and 
Gibbons V. Ogden?  

2) What were the arguments on both 
sides of U.S. V. Lopez?

3) What was the decision in this case 
and do you agree with it? How did 
this case  serve to revitalize the 
issue of federalism?

Tomorrow: We start preparing our mock trial 
on this case.  Think about the role you 
want to play and the evidence you can use 
to support your arguments!

Due by da

end of da

period or 

else!

• Directions:

– 1) You will divide into three large groups—(1) attorneys for 
Lopez, (2) attorneys for U.S., (3) Supreme Court Justices.  
There will be one witness playing Lopez, as well!

– 2) Reread/skim the reading providing background 
information to the case.  

– 3) Attorneys (Defense & Prosecution): Using your 
understanding of the case as well as Constitutional law (Hint! 
Hint!), find strong supporting evidence and develop your best 
arguments to present to the Court! Develop opening 
statements, major arguments supported by evidence, 
questions for the witness and closing arguments.

– 4) Judges: Prepare questions (two-column chart—10 
questions for each side) to ask the attorneys during the trial. 
Ask for clarification or expose weaknesses in their arguments.

– 5) The Judge’s decision: Majority vote wins! Will history 
repeat itself or will the judges render a different verdict?  

27 28
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• Background to case: The defendant knowingly carried a 
concealed weapon on school property in 1992. State court 
initially charged defendant under Texas law.  These charges 
were later dropped when the federal government decided to 
prosecute under the Gun Free School Zones Act of 1990.  
Alfonso and his attorney appealed the case, charging that 
Congress had exceeded its authority by regulating this social 
activity.  

• The Decision: Supreme Court Judge Renquist eventually 
ruled that the 1990 law was unconstitutional because it 
exceeded Congress’ power to legislate under the Commerce 
Clause (Article 1, Sec. 8).  Public schools were traditionally 
regulated by the state; the 1990 Act would give the Federal 
government unlimited control over the states.  In this case, 
commerce is much more than traffic, it is ―intercourse.‖  
The possession of the firearm was not a form of economic 
activity affecting interstate commerce.  Therefore, the 
respondent’s appeal was affirmed by the supreme court.

• Conclusions: The Lopez case revived the issue of 
Federalism and reconfirmed the power and jurisdiction of 
the states, where the powers of the Federal government are 
not expressly defined.

Warm Up/Do Now: Which one is 

American Federalism more like:

A Marble Cake Or Layer Cake?

• Marble Cake 
Federalism is based on 
a pragmatic mixing of 
authority and 
programs among the 
national, state, and 
local governments. 

• Layer Cake 
Federalism is based on 
a clear delineation of 
authority and 
programs among the 
levels of government 

In addition, which one is our school modeled after?
--5 minute written response. Defend your answer!

• Prior to the 1930s, many scholars used the analogy 
of a layer cake to describe federalism. 

– Each layer had clearly defined powers and responsibilities.

• After the New Deal, the analogy of a marble cake 
seemed more appropriate because the lines of 
authority were much more mixed.

• This marble cake federalism is often called 
cooperative federalism and has a much more 
powerful national government. 

• States have a cooperative role, as did many cities.

• Federalism as outlined at Philadelphia in 
1787 has evolved considerably over 
time. 

• Initially, the states remained quite 
powerful, and the national government 
was small and weak. 

• Over time the national government 
became progressively stronger.

• By the 1980s and 1990s, many 
Americans began to think that the 
national government was too big, too 
strong, and too distant to understand 
their concerns.

• However, we have a Court today that is 
more interested in reinvesting power in 
the Tenth Amendment and in the states.
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• Question: What is the proper distribution of powers, 
functions, and responsibilities between the national 
government and the states?

• Centralists favor national action versus decentralists who 
favor action at the state and local levels.  

• Were the following people centralists or decentralists? 
Thomas Jefferson, John C. Calhoun, Ronald Reagan, 
George Bush, Chief Justice William Rehnquist, and the 
justices Antonin Scalia, Clarence Thomas, and Sandra Day 
O’Connor.

• =Decentralists!

• The following were centralists: Chief Justice John 
Marshall, Abraham Lincoln, Theodore Roosevelt, and 
Franklin Roosevelt.

• Question: Where do you belong?  

National Government - one of                        

delegated powers.

3 types of delegated power:  

- enumerated (expressed)

- implied

- inherent

Copy this diagram and place the 

government power in the 

appropriate section.
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Article I, section 8
• lay and collect taxes, 

duties, and imposts

• provide for the common 
defense and general 
welfare of the United 
States

• regulate commerce with 
foreign nations, and 
among the states, and 
with Indian tribes

• coin money and 
regulate the value 
thereof

• declare war

Article I, Section 8

• Article I, Section 8, clause 18

―necessary and proper clause‖ or 

elastic clause

• The necessary and proper clause has often 

been used to expand the powers of the 

national government.
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The Implied Powers of Congress

Powers which belong to the 

national government by virtue of 

their existence
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•Powers shared by the national and 
state governments.

–Some shared powers include include the 
power to tax, to borrow money, to establish 
courts, and to charter banks.

• Most of State powers come from the Tenth Amendment
which states: "The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the 
people." 

– Reserved powers of the states include the rights to:

(1) regulate commerce within its borders

(2) provide for a state militia

(3) create public schools

(4) regulate family law issues such as marriage and divorce.

(5) set age limits on buying and drinking alcoholic 
beverages and driving an automobile.

• Article I, section 9 lays out powers 
denied to the central government.

– For example: give preference to ports of one 
state over another

• Article I, section 10 lays out the powers 
denied to the states.

– For example: enter into treaties, alliances, or 
confederations
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• The Constitution requires the National Government to: 

(1) ensure each State has a republican government

(2) protect the States against foreign invasion and domestic 
violence

(3) provide assistance if a State needs help with internal 
disorder

(4) respect the territorial integrity of a State

• Congress can place conditions on the admission of a new State.

• The National Government provides financial assistance to States.

• The States provide service to the National Government by 
administering the national elections and assisting in federal law 
enforcement efforts.

Chapter 4, Section 2

Chapter 4, Section 3

• The States cannot:

– enter into alliances with foreign countries but can form 
interstate compacts between themselves and with foreign 
states. 

– tax imports and exports to and from other states or with foreign 
countries.

– discriminate against citizens of other states (privileges and 
immunities clause, Article IV, Section 2)

• The full faith and credit clause (Article IV, Section 1)  requires 
each State to respect the validity of the laws, official records, and 
court actions of other States in civil matters.

• Interstate extradition (Article IV, Section 2) states that each 
State must return fugitives from justice to the State from which 
they fled.

Activity--Key Constitutional Issues:

"Who Should Decide What?"

"The powers not delegated to the United States by 

the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the 

people."
10th Amendment, United States Constitution 

1. Driving Age ( ) Federal authority ( ) State authority
Vote   

?

Argument #1

Argument #2
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2. Drinking Age ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

3. Euthanasia/Assisted Suicide ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

Key Constitutional Issues:

"Who Should Decide What?"

4. Marriage ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

5. Death Penalty ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

Key Constitutional Issues:

"Who Should Decide What?"

6. Marijuana for Medical Use ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

7. Abortion ( ) Federal authority ( ) State authority Vote

Argument #1

Argument #2

Key Constitutional Issues:

"Who Should Decide What?"
• The supremacy clause (Article VI, 

Paragraph 2) gives the federal 
government supremacy over all state 
and local governments.

Historical Example—Desegregation 
(left): In 1957, when Governor Orval 
Faubus tried to block integration of 
Central High School in Little Rock, 
Arkansas, President Dwight D. 
Eisenhower pressed the Arkansas 
National Guard into federal service and 
sent 1,000 paratroopers to ensure that 
the desegregation plan ordered by the 
United States Federal Court was 
carried out.
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Today’s change of plans!!! We will not 

work on the Federalism PowerPoint!  

INSTEAD…
• Major Announcement: Student Court has been abolished, per Mr. Trautwein’s chief 

executive orders!  Judges have been stripped of their powers. No more tickets will be 

handed out.  Teacher referrals will go directly to Mr. Trautwein. Today’s class 

schedule:

• 1) WARM UP (At least 100 words): Why do you think Mr. Trautwein abolished court?  10 

minutes.

• 2) Defend or criticize the following statement on the same sheet of paper: ―The enforcement of 

rules and laws are necessary to maintain order in society.‖  (At least 100 words).  10 minutes.

• 3) Think about this first:  As students, what is the proper way to earn respect and to get your 

voices heard? Student Government was set up to provide you with a voice, but how can this 

occur, if the leaders themselves sometimes do not observe the rules?  What’s the proper way to 

address problem or issue you do not agree with? Think!!! 5 minutes.

• 4) ASSIGNMENT (DUE MONDAY):You will examine the dress code policy on the following 

slides and attempt to rewrite them, according to your own interpretation (DON’T CHANGE 

THE CONTENT OF THE RULES, REWRITE THEM TO MAKE THEM MORE CLEARER 

SO THAT WE, AS TEACHERS, CAN ENFORCE THEM, AND SO THAT YOU AS 

STUDENTS CAN EASILY FOLLOW THEM! 

My primary objectives as

your teacher:
• 1) to make you smarter

• 2) to teach you essential life skills 

so that you will be successful in 

your future careers

• 3) to teach you the importance of 

following rules in school and the 

workplace.  As a student, this is 

your workplace!

• NOTE: I will enforce dress code 

and other such rules of the school.  

I DO NOT NEED TO GIVE YOU 

A VERBAL WARNING. I have 

this referral form in electronic 

format so it’s very easy for me to 

email it to Mr. Trautwein.  As 

your principal, he will decide the 

appropriate punishment.  Do you 

really want to take this chance to 

prove an invalid point?  I will not 

waste time arguing with you.  I 

am here to teach you.  Be ready to 

learn a lot everyday!
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Introduction: Medical Marijuana 

as an issue if Federalism

• Go to the following video on YouTube to 

see if you agree with President Obama on 

the issue of medical use of marijuana. 

http://www.youtube.com/watch?v=LvUziSf

MwAw

• Next…You will be completing an 

assignment where you will be required to 

make a decision on this tough question!

Federalism Power Point Project

Directions:

• 1) Read the article ―Help from my friends

The high court's marijuana ruling won't play in 

Mendocino” and answer the accompanying 150-

word writing prompt.

• 2) We will host a discussion on the article and 

then you will prepare a 12-slide PowerPoint 

presentation on a controversial issue involving 

Federal Vs. State power. Read the directions on 

your handout for project requirements!

FEDERALISM POWERPOINT PROJECT
• Introduction: Federalism refers to the division of governmental powers between federal and state governments. The 

framers of the Constitution of the United States were federalists, or men who supported the principle of federalism as a 

system of government for the new country. When it became apparent that America could not survive under the Articles 

of Confederation, which limited the power of the central government and left each state a separate, independent entity, 

the framers of the Constitution convinced their political opponents that a federal system was the answer. A federal 

system of government shifts power to the central government while giving limited powers to the states. In the American 

federal system, the Constitution grants certain autonomous powers to the federal government and certain powers to the 

states. While the federal and state governments share such powers as taxation and borrowing, the states are denied other 

powers, such as minting their own currency, entering into treaties with countries, and declaring war on countries. The 

powers of the federal government, as defined in the Constitution, are the supreme law of the land. States cannot ignore 

or contradict federal law, but they are allowed to direct law in the local municipalities within them. When two levels of 

government, such as state and local governments or two state governments, and their laws come into conflict, the 

Supreme Court has the authority to review the laws and offer its judicial interpretation. 

• Federalism PowerPoint Project Instructions: Either individually or in groups, select one of the issues below to 

research. Each issue has caused conflict between the federal and state governments, as well as controversy among 

citizens. Identify the Supreme Court decision that attempted to resolve the conflicts through judicial interpretation, 

provide a brief discussion of the laws that caused the conflict, and decide whether the Supreme Court effectively 

resolved the issue. In addition, challenge your classmates to answer the question: Who should have ultimate authority 

over the issue: The Federal Government or the States?

– Affirmative action 

– Reproductive rights of women 

– The death penalty 

– Assisted suicide

– Desegregation of public schools/education 

– Support for religion in public schools 

– The electoral process/the 2001 presidential election

– Gay Marriage

– Other? (with approval by me)

• Requirements: 12-slides, introduction with your thesis statement, factual/legal evidence, conclusion, and 5-source 

bibliography.

http://www.youtube.com/watch?v=LvUziSfMwAw
http://www.youtube.com/watch?v=LvUziSfMwAw

