NATIONAL SUPREMACY 

Marshall's Interpretation of the National Supremacy Clause 

Although the Supreme Court had held, prior to Marshall's appointment to the Bench, that the supremacy clause rendered null and void a state constitutional or statutory provision which was inconsistent with a treaty executed by the Federal Government,1 it was left for him to develop the full significance of the clause as applied to acts of Congress. By his vigorous opinions in McCulloch v. Maryland2 and Gibbons v. Ogden,3 he gave the principle a vitality which survived a century of vacillation under the doctrine of dual federalism. In the former case, he asserted broadly that ''the States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government. This is, we think, the unavoidable consequence of that supremacy which the Constitution has declared.''4 From this he concluded that a state tax upon notes issued by a branch of the Bank of the United States was void. 

In Gibbons v. Ogden, the Court held that certain statutes of New York granting an exclusive right to use steam navigation on the waters of the State were null and void insofar as they applied to vessels licensed by the United States to engage in coastal trade. Said the Chief Justice: ''In argument, however, it has been contended, that if a law passed by a State, in the exercise of its acknowledged sovereignty, comes into conflict with a law passed by Congress in pursuance of the Constitution, they affect the subject, and each other, like equal opposing powers. But the framers of our Constitution foresaw this state of things, and provided for it, by declaring the supremacy not only of itself, but of the laws made in pursuance of it. The nullity of an act, inconsistent with the Constitution, is produced by the declaration, that the Constitution is the supreme law. The appropriate application of that part of the clause which confers the same supremacy on laws and treaties, is to such acts of the State legislatures as do not transcend their powers, but though enacted in the execution of acknowledged State powers, interfere with, or are contrary to the laws of Congress, made in pursuance of the Constitution, or some treaty made under the authority of the United States. In every such case, the act of Congress, or the treaty, is supreme; and the law of the State, though enacted in the exercise of powers not controverted, must yield to it.''5 

Task of the Supreme Court Under the Clause: Preemption 

In applying the supremacy clause to subjects which have been regulated by Congress, the primary task of the Court is to ascertain whether a challenged state law is compatible with the policy expressed in the federal statute. When Congress legislates with regard to a subject, the extent and nature of the legal consequences of the regulation are federal questions, the answers to which are to be derived from a consideration of the language and policy of the state. If Congress expressly provides for exclusive federal dominion or if it expressly provides for concurrent federal-state jurisdiction, the task of the Court is simplified, though, of course, there may still be doubtful areas in which interpretation will be necessary. Where Congress is silent, however, the Court must itself decide whether the effect of the federal legislation is to oust state jurisdiction.6 

The Operation of the Supremacy Clause 

When Congress legislates pursuant to its delegated powers, conflicting state law and policy must yield.7 Although the preemptive effect of federal legislation is best known in areas governed by the commerce clause, the same effect is present, of course, whenever Congress legislates constitutionally. And the operation of the supremacy clause may be seen as well when the authority of Congress is not express but implied, not plenary but dependent upon state acceptance. The latter may be seen in a series of cases concerning the validity of state legislation enacted to bring the States within the various programs authorized by Congress pursuant to the Social Security Act.8 State participation in the programs is voluntary, technically speaking, and no State is compelled to enact legislation comporting with the requirements of federal law. Once, however, a State is participating, its legislation, which is contrary to federal requirements, is void under the supremacy clause.9 

Federal Immunity Laws and State Courts.--An example of the former circumstance is the operation of federal immunity acts10 to preclude the use in state courts of incriminating statements and testimony given by a witness before a committee of Congress or a federal grand jury.11 Because Congress in pursuance of its paramount authority to provide for the national defense, as complemented by the necessary and proper clause, is competent to compel testimony of persons which is needful for legislation, it is competent to obtain such testimony over a witness's self-incrimination claim by immunizing him from prosecution on evidence thus revealed not only in federal courts but in state courts as well.12 

Priority of National Claims Over State Claims.--Anticipating his argument in McCulloch v. Maryland,13 Chief Justice Marshall in 1805 upheld an act of 1792 asserting for the United States a priority of its claims over those of the States against a debtor in bankruptcy.14 Consistent therewith, federal enactments providing that taxes due to the United States by an insolvent shall have priority in payment over taxes due by him to a State also have been sustained.15 Similarly, the Federal Government was held entitled to prevail over a citizen enjoying a preference under state law as creditor of an enemy alien bank in the process of liquidation by state authorities.16 A federal law providing that when a veteran dies in a federal hospital without a will or heirs his personal property shall vest in the United States as trustee for the General Post Fund was held to operate automatically without prior agreement of the veteran with the United States for such disposition and to take precedence over a state claim founded on its escheat law.17 

Obligation of State Courts Under the Supremacy Clause 

The Constitution, laws, and treaties of the United States are as much a part of the law of every State as its own local laws and constitution. Their obligation ''is imperative upon the state judges, in their official and not merely in their private capacities. From the very nature of their judicial duties, they would be called upon to pronounce the law applicable to the case in judgment. They were not to decide merely according to the laws or Constitution of the State, but according to the laws and treaties of the United States--'the supreme law of the land'.''18 State courts are bound then to give effect to federal law when it is applicable and to disregard state law when there is a conflict; federal law includes, of course, not only the Constitution and congressional enactments and treaties but as well the interpretations of their meanings by the United States Supreme Court.19 While States need not specially create courts competent to hear federal claims or necessarily to give courts authority specially, it violates the supremacy clause for a state court to refuse to hear a category of federal claims when the court entertains state law actions of a similar nature.20 The existence of inferior federal courts sitting in the States and exercising often concurrent jurisdiction of subjects has created problems with regard to the degree to which state courts are bound by their rulings. Though the Supreme Court has directed and encouraged the lower federal courts to create a corpus of federal common law,21 it has not spoken to the effect of such lower court rulings on state courts. 

Supremacy Clause Versus the Tenth Amendment 

The logic of the supremacy clause would seem to require that the powers of Congress be determined by the fair reading of the express and implied grants contained in the Constitution itself, without reference to the powers of the States. For a century after Marshall's death, however, the Court proceeded on the theory that the Tenth Amendment had the effect of withdrawing various matters of internal police from the reach of power expressly committed to Congress. This point of view was originally put forward in New York City v. Miln,22 which was first argued but not decided before Marshall's death. The Miln case involved a New York statute which required the captains of vessels entering New York Harbor with aliens aboard to make a report in writing to the Mayor of the City, giving certain prescribed information. It might have been distinguished from Gibbons v. Ogden on the ground that the statute involved in the earlier case conflicted with an act of Congress, whereas the Court found that no such conflict existed in this case. But the Court was unwilling to rest its decision on that distinction. 

Speaking for the majority, Justice Barbour seized the opportunity to proclaim a new doctrine. ''But we do not place our opinion on this ground. We choose rather to plant ourselves on what we consider impregnable positions. They are these: That a State has the same undeniable and unlimited jurisdiction over all persons and things, within its territorial limits, as any foreign nation, where that jurisdiction is not surrendered or restrained by the Constitution of the United States. That, by virtue of this, it is not only the right, but the bounden and solemn duty of a State, to advance the safety, happiness and prosperity of its people, and to provide for its general welfare, by any and every act of legislation, which it may deem to be conducive to these ends; where the power over the particular subject, or the manner of its exercise is not surrendered or restrained, in the manner just stated. That all those powers which relate to merely municipal legislation, or what may, perhaps, more properly be called internal police, are not thus surrendered or restrained; and that, consequently, in relation to these, the authority of a State is complete, unqualified, and exclusive.''23 Justice Story, in dissent, stated that Marshall had heard the previous argument and reached the conclusion that the New York statute was unconstitutional.24 

The conception of a ''complete, unqualified and exclusive'' police power residing in the States and limiting the powers of the National Government was endorsed by Chief Justice Taney ten years later in the License Cases.25 In upholding state laws requiring licenses for the sale of alcoholic beverages, including those imported from other States or from foreign countries, he set up the Supreme Court as the final arbiter in drawing the line between the mutually exclusive, reciprocally limiting fields of power occupied by the national and state governments.26 

Until recently, it appeared that in fact and in theory the Court had repudiated this doctrine,27 but in National League of Cities v. Usery,28 it revived part of this state police power limitation upon the exercise of delegated federal power. However, the decision was by a closely divided Court and subsequent interpretations closely cabined the development and then overruled the case. 

Following the demise of the ''doctrine of dual federalism'' in the 1930s, the Court confronted the question whether Congress had the power to regulate state conduct and activities to the same extent, primarily under the commerce clause, as it did to regulate private conduct and activities to the exclusion of state law.29 In United States v. California,30 upholding the validity of the application of a federal safety law to a state-owned railroad being operated as a non- profit entity, the Court, speaking through Justice Stone, denied the existence of an implied limitation upon Congress' ''plenary power to regulate commerce'' when a state instrumentality was involved. ''The state can no more deny the power if its exercise has been authorized by Congress than can an individual.'' While the State in operating the railroad was acting as a sovereign and within the powers reserved to the States, the Court said, its exercise was ''in subordination to the power to regulate interstate commerce, which has been granted specifically to the national government. The sovereign power of the states is necessarily diminished to the extent of the grants of power to the federal government in the Constitution.''31 A series of cases followed in which the Court refused to construct any state immunity from regulation when Congress acted pursuant to a delegated power.32 The culmination of this series had been thought to be Maryland v. Wirtz,33 in which the Court upheld the constitutionality of applying the federal wage and hour law to nonprofessional employees of state-operated schools and hospitals. In an opinion by Justice Harlan, the Court saw a clear connection between working conditions in these institutions and interstate commerce. Labor conditions in schools and hospitals affect commerce; strikes and work stoppages involving such employees interrupt and burden the flow across state lines of goods purchased by state agencies and the wages paid have a substantial effect. The commerce clause being thus applicable, the Justice wrote, Congress was not constitutionally required to ''yield to state sovereignty in the performance of governmental functions. This argument simply is not tenable. There is no general 'doctrine implied in the Federal Constitution that ''the two governments, national and state, are each to exercise its powers so as not to interfere with the free and full exercise of the powers of the other.''' . . . [I]t is clear that the Federal Government when acting within a delegated power, may override countervailing state interests whether these be described as 'governmental' or 'proprietary' in character. . . . [V]alid general regulations of commerce do not cease to be regulations of commerce because a State is involved. If a State is engaging in economic activities that are validly regulated by the Federal Government when engaged in by private persons, the State too may be forced to conform its activities to federal regulation.''34 

Wirtz was specifically reaffirmed in Fry v. United States,35 in which the Court upheld the constitutionality of presidentially imposed wage and salary controls, pursuant to congressional statute, on all state governmental employees. In dissent, however, Justice Rehnquist propounded a doctrine which was to obtain majority approval in League of Cities.36 In that opinion, he said for the Court: ''[T]here are attributes of sovereignty attaching to every state government which may not be impaired by Congress, not because Con gress may lack an affirmative grant of legislative authority to reach the matter, but because the Constitution prohibits it from exercising the authority in that manner.''37 The standard apparently, in judging between permissible and impermissible federal regulation, is whether there is federal interference with ''functions essential to separate and independent existence.''38 In the context of this case, state decisions with respect to the pay of their employees and the hours to be worked were essential aspects of their ''freedom to structure integral operations in areas of traditional governmental functions.''39 The line of cases, exemplified by United States v. California, was distinguished and preserved on the basis that the state activities there regulated were so unlike the traditional activities of a State that Congress could reach them;40 Case v. Bowles was held distinguishable on the basis that Congress had acted pursuant to its war powers and to have rejected the power would have impaired national defense;41 Fry was distinguished on the bases that it was emergency legislation tailored to combat a serious national emergency, the means were limited in time and effect, the freeze did not displace state discretion in structuring operations or force a restructuring, and, the federal action ''operated to reduce the pressure upon state budgets rather than increase them.''42 Wirtz was overruled; it permitted Congress to intrude into the conduct of integral and traditional state governmental functions and could not therefore stand.43 

League of Cities did not prove to be much of a restriction upon congressional power in subsequent decisions. First, its principle was held not to reach to state regulation of private conduct that affects interstate commerce, even as to such matters as state jurisdiction over land within its borders.44 Second, it was held not to immunize state conduct of a business operation, that is, proprietary activity not like ''traditional governmental activities.''45 Third, it was held not to preclude Congress from regulating the way States regulate private activities within the State, even though such state activity is certainly traditional governmental action, on the theory that because Congress could displace or preempt state regulation it may require the States to regulate in a certain way if they wish to continue to act in this field.46 Fourth, it was held not to limit Congress when it acts in an emergency or pursuant to its war powers, so that Congress may indeed reach even traditional governmental activity.47 Fifth, it was held not to apply at all to Congress' enforcement powers under the Thirteenth, Fourteenth, and Fifteenth Amendments.48 Sixth, it apparently was to have no application to the exercise of Congress' spending power with conditions attached.49 Seventh, not because of the way the Court framed the statement of its doctrinal position, which is absolutist, but because of the way it accommodated precedent and because of Justice Blackmun's concurrence, it was always open to interpretation that Congress was enabled to reach traditional governmental activities not involving employer-employee relations or is enabled to reach even these relations if the effect is ''to reduce the pressures upon state budgets rather than increase them.''50 In his concurrence, Justice Blackmun suggested his lack of agreement with ''certain possible implications'' of the opinion and recast it as a ''balancing approach'' which ''does not outlaw federal power in areas such as environmental protection, where the federal interest is demonstrably greater and where state facility compliance with imposed federal standards would be essential.''51 Indeed, Justice Blackmun's deviation from League of Cities in the subsequent cases usually made the difference in the majority. dispute. 

The Court overruled National League of Cities in Garcia v. San Antonio Metropolitan Transit Auth.,52 and seemingly returned to the conception of federal supremacy embodied in Wirtz and Fry. For the most part, the Court indicated, States must seek protection from the impact of federal regulation in the political processes, and not in any limitations imposed on the commerce power or found in the Tenth Amendment. Justice Blackmun's opinion for the Court in Garcia concluded that the National League of Cities test for ''integral operations in areas of traditional governmental functions'' had proven ''both impractical and doctrinally barren.''53 State autonomy is both limited and protected by the terms of the Constitution itself, hence-- ordinarily, at least--exercise of Congress' enumerated powers is not to be limited by ''a priori definitions of state sovereignty.''54 States retain a significant amount of sovereign authority ''only to the extent that the Constitution has not divested them of their original powers and transferred those powers to the Federal Government.''55 There are direct limitations in Art. I, Sec. 10, and ''Section 8 . . . works an equally sharp contraction of state sovereignty by authorizing Congress to exercise a wide range of legislative powers and (in conjunction with the supremacy clause of Article VI) to displace contrary state legislation.''56 On the other hand, the principal restraints on congressional exercise of the commerce power are to be found not in the Tenth Amendment, in the commerce clause itself, or in ''judicially created limitations on federal power,'' but in the structure of the Federal Government and in the political processes.57 ''[T]he fundamental limitation that the constitutional scheme imposes on the Commerce Clause to protect the 'States as States' is one of process rather than one of result.''58 While continuing to recognize that ''Congress' authority under the Commerce Clause must reflect [the] position . . . that the States occupy a special and specific position in our constitutional system,'' the Court held that application of Fair Labor Standards Act minimum wage and overtime provisions to state employment does not require identification of these ''affirmative limits.''59 Thus, arguably, the Court has not totally abandoned the National League of Cities premise that there are limits on the extent to which federal regulation may burden States as States. Rather, it has stipulated that any such limits on exercise of federal power must be premised on a failure of the political processes to protect state interests, and ''must be tailored to compensate for [such] failings . . . rather than to dictate a 'sacred province of state autonomy.'''60 

Further indication of what must be alleged in order to establish affirmative limits to commerce power regulation was provided in South Carolina v. Baker.61 The Court expansively interpreted Garcia as meaning that there must be an allegation of ''some extraordinary defects in the national political process'' before the Court will intervene. A claim that Congress acted on incomplete information will not suffice, the Court noting that South Carolina had ''not even alleged that it was deprived of any right to participate in the national political process or that it was singled out in a way that left it politically isolated and powerless.''62 Thus, the general rule is that ''limits on Congress' authority to regulate state activities . . . are structural, not substantive--i.e., that States must find their protection from congressional regulation through the national political process, not through judicially defined spheres of unregulable state activity.''63 

Dissenting in Garcia, Justice Rehnquist predicted that the doctrine propounded by the dissenters and by those Justices in National League of Cities ''will . . . in time again command the support of a majority of the Court.''64 As the membership of the Court changed, it appeared that the prediction was proving true.65 Confronted with the opportunity in New York v. United States,66 to re-examine Garcia, the Court instead distinguished it,67 striking down a federal law on the basis that Congress could not ''commandeer'' the legislative and administrative processes of state government to compel the administration of federal programs.68 The line of analysis pursued by the Court makes clear, however, the result when a Garcia kind of federal law is reviewed. 

That is, because the dispute involved the division of authority between federal and state governments, Justice O'Connor wrote for the Court, one could inquire whether Congress acted under a delegated power or one could ask whether Congress had invaded a state province protected by the Tenth Amendment. But, said the Justice, ''the two inquiries are mirror images of each other. If a power is delegated to Congress in the Constitution, the Tenth Amendment expressly disclaims any reservation of that power to the States; if a power is an attribute of state sovereignty reserved by the Tenth Amendment, it is necessarily a power the Constitution has not conferred on Congress.''69 

Powers delegated to the Nation, therefore, are subject to limitations that reserve power to the States. This limitation is not found in the text of the Tenth Amendment, which is, the Court stated, ''but a truism,''70 but is a direct constraint on Article I powers when an incident of state sovereignty is invaded.71 The ''take title'' provision was such an invasion. Both the Federal Government and the States owe political accountability to the people. When Congress encourages States to adopt and administer a federally-prescribed program, both governments maintain their accountability for their decisions. When Congress compels the States to act, state officials will bear the brunt of accountability that properly belongs at the national level.72 The ''take title'' provision, because it presented the States with ''an unavoidable command'', transformed state governments into ''regional offices'' or ''administrative agencies'' of the Federal Government, impermissibly undermined the accountability owing the people and was void.73 Whether viewed as lying outside Congress' enumerated powers or as infringing the core of state sovereignty reserved by the Tenth Amendment, ''the provision is inconsistent with the federal structure of our Government established by the Constitution.''74 

Federal laws of general applicability, therefore, are surely subject to examination under the New York test rather than under the Garcia structural standard. The exercise of Congress' commerce powers will likely be reviewed under a level of close scrutiny in the foreseeable future. 
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