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Clause 3. Commerce Power 

POWER TO REGULATE COMMERCE 

Purposes Served by the Grant 

This clause serves a two-fold purpose: it is the direct source of the most important powers that the Federal Government exercises in peacetime, and, except for the due process and equal protection clauses of the Fourteenth Amendment, it is the most important limitation imposed by the Constitution on the exercise of state power. The latter, restrictive operation of the clause was long the more important one from the point of view of the constitutional lawyer. Of the approximately 1400 cases which reached the Supreme Court under the clause prior to 1900, the overwhelming proportion stemmed from state legislation.578 The result was that, generally, the guiding lines in construction of the clause were initially laid down in the context of curbing state power rather than in that of its operation as a source of national power. The consequence of this historical progression was that the word ''commerce'' came to dominate the clause while the word ''regulate'' remained in the background. The so-called ''constitutional revolution'' of the 1930s, however, brought the latter word to its present prominence. 

Definition of Terms 

Commerce.--The etymology of the word ''commerce''579 carries the primary meaning of traffic, of transporting goods across state lines for sale. This possibly narrow constitutional conception was rejected by Chief Justice Marshall in Gibbons v. Ogden, 580 which remains one of the seminal cases dealing with the Constitution. The case arose because of a monopoly granted by the New York legislature on the operation of steam-propelled vessels on its waters, a monopoly challenged by Gibbons who transported passengers from New Jersey to New York pursuant to privileges granted by an act of Congress.581 The New York monopoly was not in conflict with the congressional regulation of commerce, argued the monopolists, because the vessels carried only passengers between the two States and were thus not engaged in traffic, in ''commerce'' in the constitutional sense. 

''The subject to be regulated is commerce,'' the Chief Justice wrote. ''The counsel for the appellee would limit it to traffic, to buying and selling, or the interchange of commodities, and do not admit that it comprehends navigation. This would restrict a general term, applicable to many objects, to one of its significations. Commerce, undoubtedly, is traffic, but it is something more--it is intercourse.''582 The term, therefore, included navigation, a conclusion that Marshall also supported by appeal to general understanding, to the prohibition in Article I, Sec. 9, against any preference being given ''by any regulation of commerce or revenue, to the ports of one State over those of another,'' and to the admitted and demonstrated power of Congress to impose embargoes.583 

Marshall qualified the word ''intercourse'' with the word ''commercial,'' thus retaining the element of monetary transactions.584 But, today, ''commerce'' in the constitutional sense, and hence ''interstate commerce,'' covers every species of movement of persons and things, whether for profit or not, across state lines,585 every species of communication, every species of transmission of intelligence, whether for commercial purposes or otherwise,586 every species of commercial negotiation which will involve sooner or later an act of transportation of persons or things, or the flow of services or power, across state lines.587 

There was a long period in the Court's history when a majority of the Justices, seeking to curb the regulatory powers of the Federal Government by various means, held that certain things were not encompassed by the commerce clause because they were either not interstate commerce or bore no sufficient nexus to interstate commerce. Thus, at one time, the Court held that mining or manufacturing, even when the product would move in interstate commerce, was not reachable under the commerce clause;588 it held insurance transactions carried on across state lines not commerce,589 and that exhibitions of baseball between professional teams that travel from State to State were not in commerce,590 and that similarly the commerce clause was not applicable to the making of contracts for the insertion of advertisements in periodicals in another State591 or to the making of contracts for personal services to be rendered in another State.592 Later decisions either have overturned or have undermined all of these holdings. The gathering of news by a press association and its transmission to client newspapers are interstate commerce.593 The activities of a Group Health Association, which serves only its own members, are ''trade'' and capable of becoming interstate commerce;594 the business of insurance when transacted between an insurer and an insured in different States is interstate commerce.595 But most important of all there was the development of, or more accurately the return to,596 the rationales by which manufacturing,597 mining,598 business transactions,599 and the like, which are antecedent to or subsequent to a move across state lines, are conceived to be part of an integrated commercial whole and therefore subject to the reach of the commerce power. 

Among the Several States.--Continuing in Gibbons v. Ogden, Chief Justice Marshall observed that the phrase ''among the several States'' was ''not one which would probably have been selected to indicate the completely interior traffic of a state.'' It must therefore have been selected to demark ''the exclusively internal commerce of a state.'' While, of course, the phrase ''may very properly be restricted to that commerce which concerns more states than one,'' it is obvious that ''[c]ommerce among the states, cannot stop at the exterior boundary line of each state, but may be introduced into the interior.'' The Chief Justice then succinctly stated the rule, which, though restricted in some periods, continues to govern the interpretation of the clause. ''The genius and character of the whole government seem to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the states generally; but not to those which are completely within a particular state, which do not affect other states, and with which it is not necessary to interfere, for the purpose of executing some of the general powers of the government.''600 

Recognition of an ''exclusively internal'' commerce of a State, or ''intrastate commerce'' in today's terms, was at times regarded as setting out an area of state concern that Congress was precluded from reaching.601 While these cases seemingly visualized Congress' power arising only when there was an actual crossing of state boundaries, this view ignored the Marshall's equation of ''intrastate commerce,'' which ''affect[s] other states'' or ''with which it is necessary to interfere'' in order to effectuate congressional power, with those actions that are ''purely'' interstate. This equation came back into its own, both with the Court's stress on the ''current of commerce'' bringing each element in the current within Congress' regulatory power,602 with the emphasis on the interrelationships of industrial production to interstate commerce603 but especially with the emphasis that even minor transactions have an effect on interstate commerce604 and that the cumulative effect of many minor transactions with no separate effect on interstate commerce, when they are viewed as a class, may be sufficient to merit congressional regulation.605 ''Commerce among the states must, of necessity, be commerce with[in] the states. . . . The power of congress, then, whatever it may be, must be exercised within the territorial jurisdiction of the several states.''606 

Regulate.--''We are now arrived at the inquiry--'' continued the Chief Justice, ''What is this power? It is the power to regulate; that is, to prescribe the rule by which commerce is to be governed. This power, like all others vested in congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution . . . If, as has always been understood, the sovereignty of congress, though lim ited to specified objects, is plenary as to those objects, the power over commerce with foreign nations, and among the several states, is vested in congress as absolutely as it would be in a single government, having in its constitution the same restrictions on the exercise of the power as are found in the constitution of the United States.''607 

Of course, the power to regulate commerce is the power to prescribe conditions and rules for the carrying-on of commercial transactions, the keeping-free of channels of commerce, the regulating of prices and terms of sale. Even if the clause granted only this power, the scope would be wide, but it extends to include many more purposes than these. ''Congress can certainly regulate interstate commerce to the extent of forbidding and punishing the use of such commerce as an agency to promote immorality, dishonesty, or the spread of any evil or harm to the people of other states from the state of origin. In doing this, it is merely exercising the police power, for the benefit of the public, within the field of interstate commerce.''608 Thus, in upholding a federal statute prohibiting the shipment in interstate commerce of goods made with child labor, not because the goods were intrinsically harmful but in order to extirpate child labor, the Court said: ''It is no objection to the assertion of the power to regulate commerce that its exercise is attended by the same incidents which attend the exercise of the police power of the states.''609 

The power has been exercised to enforce majority conceptions of morality,610 to ban racial discrimination in public accommodations,611 and to protect the public against evils both natural and contrived by people.612 The power to regulate interstate commerce is, therefore, rightly regarded as the most potent grant of authority in Sec. 8. 

Necessary and Proper Clause.--All grants of power to Congress in Sec. 8, as elsewhere, must be read in conjunction with the final clause, cl. 18, of Sec. 8, which authorizes Congress ''[t]o make all Laws which shall be necessary and proper for carrying into Execution the foregoing powers.''613 It will be recalled that Chief Justice Marshall alluded to the power thus enhanced by this clause when he said that the regulatory power did not extend ''to those internal concerns [of a state] . . . with which it is not necessary to interfere, for thepurpose of executing some of the general powers of the government.''614 There are numerous cases permitting Congress to reach ''purely'' intrastate activities on the theory, combined with the previously mentioned emphasis on the cumulative effect of minor transactions, that it is necessary to regulate them in order that the regulation of interstate activities might be fully effectuated.615 

Federalism Limits on Exercise of Commerce Power.--As is recounted below, prior to reconsideration of the federal commerce power in the 1930s, the Court in effect followed a doctrine of ''dual federalism,'' under which Congress' power to regulate much activity depended on whether it had a ''direct'' rather than an ''indirect'' effect on interstate commerce.616 When the restrictive interpretation was swept away during and after the New Deal, the question of federalism limits respecting congressional regulation of private activities became moot. However, the States did in a number of instances engage in commercial activities that would be regulated by federal legislation if the enterprise were privately owned; the Court easily sustained application of federal law to these state proprietary activities.617 However, as Congress began to extend regulation to state governmental activities, the judicial response was inconsistent and wavering.618 While the Court may shift again to constrain federal power on federalism grounds, at the present time the rule is that Congress lacks authority under the commerce clause to regulate the States as States in some circumstances, when the federal statutory provisions reach only the States and do not bring the States under laws of general applicability.619 

Illegal Commerce 

That Congress' protective power over interstate commerce reaches all kinds of obstructions and impediments was made clear in United States v. Ferger.620 The defendants had been indicted for issuing a false bill of lading to cover a fictitious shipment in interstate commerce. Before the Court they argued that inasmuch as there could be no commerce in a fraudulent bill of lading, Congress had no power to exercise criminal jurisdiction over them. Said Chief Justice White: ''But this mistakenly assumes that the power of Congress is to be necessarily tested by the intrinsic existence of commerce in the particular subject dealt with, instead of by the relation of that subject to commerce and its effect upon it. We say mistakenly assumes, because we think it clear that if the proposition were sustained it would destroy the power of Congress to regulate, as obviously that power, if it is to exist, must include the authority to deal with obstructions to interstate commerce . . . and with a host of other acts which, because of their relation to and influence upon interstate commerce, come within the power of Congress to regulate, although they are not interstate commerce in and of themselves.''621 Much of Congress' criminal legislation is based simply on the crossing of a state line as creating federal jurisdiction.622 

Interstate Versus Foreign Commerce 

There are certain dicta urging or suggesting that Congress' power to regulate interstate commerce restrictively is less than its analogous power over foreign commerce, the argument being that whereas the latter is a branch of the Nation's unlimited power over foreign relations, the former was conferred upon the National Government primarily in order to protect freedom of commerce from state interference. The four dissenting Justices in the Lottery Case endorsed this view in the following words: ''The power to regulate commerce with foreign nations and the power to regulate interstate commerce, are to be taken diverso intuitu, for the latter was intended to secure equality and freedom in commercial intercourse as between the States, not to permit the creation of impediments to such intercourse; while the former clothed Congress with that power over international commerce, pertaining to a sovereign nation in its intercourse with foreign nations, and subject, generally speaking, to no implied or reserved power in the States. The laws which would be necessary and proper in the one case would not be necessary or proper in the other.''623 

And twelve years later Chief Justice White, speaking for the Court, expressed the same view, as follows: ''In the argument reference is made to decisions of this court dealing with the subject of the power of Congress to regulate interstate commerce, but the very postulate upon which the authority of Congress to absolutely prohibit foreign importations as expounded by the decisions of this court rests is the broad distinction which exists between the two powers and therefore the cases cited and many more which might be cited announcing the principles which they uphold have obviously no relation to the question in hand.''624 

But dicta to the contrary are much more numerous and span a far longer period of time. Thus Chief Justice Taney wrote in 1847: ''The power to regulate commerce among the several States is granted to Congress in the same clause, and by the same words, as the power to regulate commerce with foreign nations, and is coextensive with it.''625 And nearly fifty years later, Justice Field, speaking for the Court, said: ''The power to regulate commerce among the several States was granted to Congress in terms as absolute as is the power to regulate commerce with foreign nations.''626 Today it is firmly established doctrine that the power to regulate commerce, whether with foreign nations or among the several States, comprises the power to restrain or prohibit it at all times for the welfare of the public, provided only the specific limita tions imposed upon Congress' powers, as by the due process clause of the Fifth Amendment, are not transgressed.627 

Instruments of Commerce 

The applicability of Congress' power to the agents and instruments of commerce is implied in Marshall's opinion in Gibbons v. Ogden, 628 where the waters of the State of New York in their quality as highways of interstate and foreign transportation were held to be governed by the overriding power of Congress. Likewise, the same opinion recognizes that in ''the progress of things,'' new and other instruments of commerce will make their appearance. When the Licensing Act of 1793 was passed, the only craft to which it could apply were sailing vessels, but it and the power by which it was enacted were, Marshall asserted, indifferent to the ''principle'' by which vessels were moved. Its provisions therefore reached steam vessels as well. A little over half a century later the principle embodied in this holding was given its classic expression in the opinion of Chief Justice Waite in the case of the Pensacola Telegraph Co. v. Western Union Telegraph Co., 629 a case closely paralleling Gibbons v. Ogden in other respects also. ''The powers thus granted are not confined to the instrumentalities of commerce, or the postal service known or in use when the Constitution was adopted, but they keep pace with the progress of the country, and adapt themselves to the new developments of times and circumstances. They extend from the horse with its rider to the stage-coach, from the sailing-vessel to the steamboat, from the coach and the steamboat to the railroad, and from the railroad to the telegraph, as these new agencies are successively brought into use to meet the demands of increasing population and wealth. They were intended for the government of the business to which they relate, at all times and under all circumstances. As they were intrusted to the general government for the good of the nation, it is not only the right, but the duty, of Congress to see to it that intercourse among the States and the transmission of intelligence are not obstructed or unnecessarily encumbered by State legislation.''630 

The Radio Act of 1927 631 whereby ''all forms of interstate and foreign radio transmissions within the United States, its Terri tories and possessions'' were brought under national control, affords another illustration. Because of the doctrine thus stated, the measure met no serious constitutional challenge either on the floors of Congress or in the Courts.632 
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