[image: image1.png]Warm Up: Analyze the cartoon
below. Complete the questions below
in 5-6 minutes. Then, we will begin
our mock court trial on Marbury v.
Madison!:

~ (1) What do you see in the
cartoon? Makea list. Include
objects, people, and any
characteristics that seem to be
exaggerated.

~ (2) Which of the items on the list
from Question 1 are symbols?
What does each symbol stand
for?

— (3) What is happening in the
cartoon?

oW Do THEY EXPECT US To STOP THEM?

— (4) What s the cartoonist's
message?
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1) Divide into three large groups—(1) attorneys for Marbury, (2)
attorneys for Madison, (3) Supreme Court Justices.

2)Read the article providing background information to the case.
Use the questions asa guide to further your understanding. No
needto write responses.

3) Attorneys: Using your understanding of the case as well as
Constitutional law (Elint! Hint!), develop your best arguments to
presentto the Court! Spokespersons from eachside will be
appointed.

4) Judges: Prepare questions to ask the attorneys during the trial.
Ask for clarification or expose weaknesses in their arguments.

5) The decision: Will history repeat itselfor will the judges render
a different verdict?
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Requirements:

Everyone: Read through your materials on the Marbury v. Madison case as well as
any other information you find online.

Chief Justice John Marshal and the other Supreme Court Justices: You must
‘master court trial procedure and direct every step of the trial! Youare in charge! In
addition, if an attorney cries “objection!” you must decide to “sustained” (agree with
the objection) or “overruled” (disagree with the objection). Prepare a two-column
chart, one column with 10 fact-based questions for the defense, the other column
with 10 fact-based questions for the prosecution. Which ever side answers your
questions best the trial, should win the case.

Prosecution Team (for Marbury): Prepare opening statement, 10 good arguments
with evidence, fact-based questions for witnesses, closing statement.

Defense Team (for Madison): Prepare opening statement, 10 good arguments with
evidence, fact-based questions for witnesses, closing statement.
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~One day before Jefferson is
inanaugurated, John Adams appoints over
new judges. Thisis called “packing the

‘court” or patronage—appointing offic
who are politically like-minded.

“Most of the judges receive their
‘commission on time before Jefferson
assumes office.

~What about the remaining judges who
have not yet received their commission?

“The remaining judges, including Marbury,
are awaiting for their commissions to be
delivered.

“The new Secretary of State Madison
refuses to give commission to Marbury
because it was not delivered on time. The
three commissions are thrown out!
~Marbury asks for a writ of mandamus.
‘Under the Judicial Act of 1759, the Supreme
Court had the power to issue a writ of
‘mandamus to force Madison to grant
commission. However, Article 3, Section 1
of the Constitution states that the Supreme
Court only has jurisdiction over
ambassadors, consuls, and public ministers.
Ts the Judicial Act unconstitutional? How
should the Constitution be interpreted in
this case?





[image: image5.png]Simplified Steps in a Trial: Note: We will complete the trial within 30 minutes!

1. Calling of Case by Bailiff: "All rise. The Court of is nowin
session. Honorable Judge presiding.

2. Opening Statement: First the prosecutor (criminal case) or plaintiff's attorney (civil
case), then the defendant's attorney, explain what their evidence will be and what they

will try to prove. ) ]
Marbury’s attorneys will present

3. Prosecution’s or Plaintiffs Case: their major arguments and evidence.
Attorneys will also call witnesses (Marbury
and Madison) to the stand for examination.
Opposing side can cross-examine.

Madison’s attorneys will present their major arguments and
evidence. Same procedure as described above for
examination of witnesses.

5. Closing Statement: An attorney for each side reviews the evidence presented and
asks for a decision in his/her favor.

4. Defendant's Case:

6. The Supreme Court Justices ask clarifying questions to each side to expose
weaknesses in the attorneys’ arguments. At least 5 questions should be asked
to each side. Then, the Supreme Court Justices convene privately. The
majority vote decides the case, either in favor of Marbury or Madison. Unlike a
criminal o jury trial, the justices DO NOT need to come to a unanimous
decision. Instead, the majority presents a brief explanation as to why they
reached their decision. This is called the majority decision. The remaining
justices present the dissenting opinion.
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the actual
ver[llCt 111 ' The decision in Marbury’s case, written by Chief Justice J-.)Im Marshall
Marbury v. [ i i

[power of judicial review. Itis the first case read by virtually every
styear law student and is generally considered the greatest of all

M l' ? landmark cases. Marshall strained to reach his res The plain words of

adison: 1y Act indicate that Harbury went t the wrong
statute (or both), but Marshall proceeded as if
Section 13 and then declared the statute

ds that it purported to expand the Court's
jon in violation of Article IIl. Marl

. ) ) allowed the Court to brand Jefferson a violator of civil rights without
Discussion Questions: [issuing an order that the President could have ignored.

* L.Ts judicial review a good idea? Should nine unelected judges be able to tell our elected representatives what
they can and cannot do?

* 2.Tsitthe job of the judicial branch to protect the politically weak from oppression by the majority?
3. Are judges, protected with lifetime tenure and drawn generally from the educated class, more likely to be
reflective and above the passing enthusiasms that drive legislative action?
4. Does Marbury mean that legislators or members of the executive branch have no responsibility to judge the
constitutionality of their own actions?
5 Could we have a workable system of government without judicial review?





[image: image7.png]Did our Founding Fathers intend for
the courts to have the power of
judicial review?

Original Intent & Judicial Review—Interesting Facts:

+  The Constitution does not expressly provide for judicial review. What should
‘be made of this fact? Does it suggest that the framers did not intend to give
the courts sucha power? Not necessarily, although that is one explanation for
its absence. Itisalso possible that the framers thought the power of judicial
review was sufficiently clear from the structure of government thatit need not
be expressly stated. A third possibility is that the framers didn't think that the
issue would ever come up, because Congress would never pass legislation
outside of its enumerated powers. Only 11 of the 55 delegates to the
Constitutional Convention, according to Madison's notes, expressed an opinion
on the desirability of judicial review. Of those thatdid so, nine generally
supported the idea and two opposed. One delegate, James Wilson, argued that
the courts should have the even broader power to strike down any unjust
federal or state legislation. It may also be worth noting that over half of the
thirteen original states gave their own judges some power of judicial review.





[image: image8.png]Closing Reflections and Extension Assignments
for Marbury v. Madison:

+ 1) What factors determined which side won our mock
court trial?
+ 2)How do you think our mock trial went? Any suggestions
for improving ourselves or the mock court trial procedure?
+ 3) Extension Assignments to Marbury V. Madison Case
(Due in 40 minutes!):
— 1)Read pages 22-23 (Thomas Jefferson’s Reaction) and complete
all questions on pages 24-25.
— 2)Read pages 28-29 (Chief Justice John Marshall’s Legacy;

complete all questions onp. 30.





