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The issue: What is the process by which the Constitution may be amended?  Are there subject matter limitations on amendments?  Can courts review the validity of constitutional amendments?  What is the effect of amendments on previously ratified constitutional provisions?

Introduction
The United States Constitution is unusually difficult to amend.  As spelled out in Article V, the Constitution can be amended in one of two ways.  First, amendment can take place by a vote of two-thirds of both the House of Representatives and the Senate followed by a ratification of three-fourths of the various state legislatures (ratification by thirty-eight states would be required to ratify an amendment today).  This first method of amendment is the only one used to date.  Second, the Constitution might be amended by a Convention called for this purpose by two-thirds of the state legislatures, if the Convention's proposed amendments are later ratified by three-fourths of the state legislatures.  

Because any amendment can be blocked by a mere thirteen states withholding approval (in either of their two houses), amendments don't come easy.  In fact, only 27 amendments have been ratified since the Constitution became effective, and ten of those ratifications occurred almost immediately--as the Bill of Rights.  The very difficulty of amending the Constitution greatly increases the importance of Supreme Court decisions interpreting the Constitution, because reversal of the Court's decision by amendment is unlikely except in cases when the public's disagreement is intense and close to unanimous.  Even unpopular Court decisions (such as the Court's protection of flagburning) are likely to stand unless the Court itself changes its collective mind. 

The Court has at various times considered the validity of constitutional amendments.  Importantly, the Court has considered the method of proposal and ratification, as well as the constitutionality of the subject matter of the amendment, to be a justiciable--and, therefore, not a "political"--question.  In the Hawke v Smith (1920), for example, the Court upheld Ohio's ratification of the Eighteenth Amendment over objections that the Ohio Constitution provided for a referendum on the issue by voters that might have overridden the Ohio legislature's ratification of the amendment.  The Court concluded that the federal law set for in Article V providing specifically for ratification by state legislatures preempted conflicting state procedures for ratification.  Also, in the National Prohibition Cases (1920), the Court generally upheld the validity of the Eighteenth Amendment, rejecting arguments that a prohibition on the distribution and possession of alcohol was a constitutionally impermissible subject matter for a constitutional amendment. 

Two more recent cases included in our readings consider the effect of the Twenty-First Amendment repealing the Eighteenth Amendment.  In the first case, LaRue v California (1972), the Court concludes that the Twenty-First Amendment qualifies the First Amendment, thus allowing states to regulate expression in establishments that serve alcohol, even when such restrictions might violate the First Amendment if applied elsewhere.  In 1996, however, in the 44 Liquormart, Inc. v Rhode Island, the Court disavows its earlier conclusion and makes clear that the Twenty-First Amendment, while it may allow restrictions on alcohol that would otherwise violate the Commerce Clause, in no way qualifies the reach of the First Amendment.  The Court therefore concludes that Rhode Island's restrictions on advertising the price of alcohol violate the First Amendment. 
In 2005, in Granholm v Heald, the Court held that Section 2 of the 21st Amendment did not give states the power to discriminate against out-of-state wine sellers in ways that would otherwise violate the Commerce Clause.  Ruling 5 to 4, the Court struck down a Michigan law banning out-of-state wineries from selling wine to Michigan residents over the Internet.  Michigan allowed Michigan wineries to directly ship to consumers, but prohibited non-Michigan wineries from doing the same.  The Court noted, however, that the 21st Amendment clearly gave the state the power to ban ALL direct shipments of wine (or other alcoholic beverages) to consumers if it chose to do so.  Four dissenters argued that the history of the 21st Amendment proved that it was meant to exclude regulation of alcoholic beverages from the normal prohibitions on state discrimination under the Commerce Clause--however misguided that policy might seem today.

Article. V
The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.  

A Case Study in the Amending Process: 
The Constitution & the Regulation of Alcohol 

Amendment XVIII

Passed by Congress December 18, 1917. Ratified January 16, 1919.  

Section 1. 
After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.  

Section 2.  
The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.    
Amendment XXI

Passed by Congress February 20, 1933. Ratified December 5, 1933.  

Section 1.  
The eighteenth article of amendment to the Constitution of the United States is hereby repealed.  

Section 2.  
The transportation or importation into any State, Territory, or Possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited. 
Questions
1. Is it a good thing that our Constitution is so difficult to amend?  Why should a minority be able to frustrate a clear majority's wish to alter the Constitution? 

2. Don't the amendment procedures doom many potentially good changes, because one or the other political parties will see itself as adversely affected by a proposed change?  For example, won't Republicans forever block Washington D.C. from gaining representation in Congress because any representative elected by D. C. citizens is likely to be a Democrat?  Isn't it equally unlikely that the electoral college method of choosing a president will ever be changed? 

3. May a state rescind its prior ratification if an amendment has yet to be ratified by three-fourths of the states? 

4. Many proposed amendments, such as the Equal Rights Amendment, have limited the period for ratification to seven years.  Are such limits a good idea?  What if a state ratifies an amendment after the specified period?  What if a proposed amendment contained no time limit and was ratified two centuries later (see the 27th Amendment)? 
5. What if an amendment (say, an amendment prohibiting abortions) included language prohibiting the amendment from ever being repealed?  Should the courts enforce the provision and invalidate an amendment that sought to again permit abortions?

WHAT IN THE CONSTITUTION CANNOT BE AMENDED? 
23 ARIZONA LAW REVIEW 717 
(Footnotes have been omitted.) 
by Douglas Linder
Ask most Americans whether the United States Constitution is amendable, and they will answer, correctly, of course, that it is. The raging controversy over the proposed equal rights amendment  makes it difficult to imagine many people responding otherwise. Were one to ask those same Americans whether the entire Constitution was amendable, however, the answers would likely be a good deal more varied. One would probably receive some hesitant" I think so's," a good share of "I don't know's," and a smattering of guesses that a few provisions were too important to be amendable. It would be a rare person indeed who would accurately respond that the guarantee to each state of equal suffrage in the Senate  is the only constitutional provision that is now expressly unamendable under the Constitution's own terms.  Perhaps rarer still would be the individual who would identify certain other impliedly unamendable constitutional provisions. 

Such responses are hardly surprising in view of the scant attention the matter has received. The Supreme Court has had little to say on the subject,  and no pronouncements seem likely in the foreseeable future.  Limitations on the subject matter of constitutional amendments have seldom been debated in Congress or the state legislatures.  And constitutional scholars, who might be expected to have the strongest interest in the matter, have, at least in recent years, left the issue largely untouched. 

It might be suggested that there is a good reason for such unconcern over what limitations exist on the subject matter of constitutional amendments: that the issue is unimportant. But such a suggestion is wrong. Exploration of the reach of the amending power is more than mere indulgence in a brainteaser; it is an inquiry that can give us much insight into the way we think about our Constitution. When we answer the question as to what we can never do constitutionally, we have gone a long way toward clarifying the American conception of constitutionalism. 

AN EXPRESS LIMITATION ON THE SUBJECT MATTER OF AMENDMENTS: THE CASE OF EQUAL SUFFRAGE IN THE SENATE
Although it is generally assumed today that constitutions are amendable, such was not always the case. At one time, most foreign constitutions  and a number of state constitutions  failed to include any provision for their amendment. In fact, it has been said that the idea of incorporating within a constitution a provision for its own amendment was largely an invention of the Constitutional Convention in Philadelphia.  Article five of the United States Constitution, establishing the procedures by which future alterations to the Constitution are to be made, is more remarkable for its existence than for any limitation it imposes on the subject matter of amendments. 

The Origins of Article Five
Delegates to the Constitutional Convention believed that an article providing for amendments to the Constitution was desirable for two reasons. First, the men assembled in Philadelphia were under no illusions that the constitutional scheme they were struggling to establish was perfect for present circumstances, much less perfect for the future generations of Americans that they hoped would live under it.   Second, they believed that a flexible constitution would provide the protection needed by a young and somewhat fragile government against revolutionary upheavals.  As one delegate said, "The novelty and difficulty of the experiment requires periodical revision. The prospect of such a revision would also give intermediate stability to the Government." 

The process by which amendments to the Constitution were to be made occupied relatively little of the delegates' time in the early sessions of the Convention. On July 23, 1787, the Convention unanimously agreed to a resolution "that provision ought to be made for the amendment of the articles of the union, whensoever it shall seem necessary."  The matter was referred to a committee for the purpose of preparing a draft provision.  There was no indication in the early debates that any provisions in the constitution would not be subject to amendment. 

The committee's draft of an article pertaining to the amendment process was not taken up until the closing days of the Convention.  When it finally did become the focus of the delegates' attention on September 10, 1787, a sharp disagreement surfaced. Some delegates feared that the committee's proposal, providing simply that Congress call a convention for the purpose of amending the Constitution when it is requested to do so by two-thirds of the states,  made the amendment process too easy.   Elbridge Gerry, a delegate from Massachusetts, expressed concern that the committee proposal would result in amendments expanding Federal powers at the expense of state powers, and over the objections of as many as one-third of the states.  Other delegates, including Alexander Hamilton, had a different fear: that the committee proposal would make the Constitution unduly rigid.  Hamilton thought the proposal was deficient in that it failed to empower Congress to call a convention on its own?  The states, he said, will apply for alterations only if it will increase their own powers, whereas the national legislature will be the first to perceive, and will be most sensitive to, the need for amendments. 

With the committee proposal being attacked as making the amendment process both too easy and too difficult, it is fortunate that there was a James Madison in attendance who was able to offer a proposal that both sides found reasonably satisfactory. Madison's substitute proposal addressed the biggest concern of those who feared subversion of the states by providing that no amendment approved by a convention would become a valid part of the constitution until ratified by three-fourths of the legislatures of the several states.  Hamilton's fear that states would only apply for self-serving amendments was lessened by Madison's proposal that Congress, upon a vote of two-thirds of the members of both Houses, be allowed to propose amendments. 

Only after general agreement was reached on the nature of the amendment process was it suggested that the amendment power should be limited in any way as to subject matter. John Rutledge, a delegate from South Carolina, announced that he could not support a document that potentially gave nonslave states the power to amend provisions of the Constitution that denied to the national government the power to prohibit or tax the slave trade.  Rutledge's demand was acceded to in part by the Convention, which agreed to add a proviso to article five prohibiting any amendment prior to 1808 which "shall in any manner affect" the provisions of the Constitution relating to slaves.  In making this concession to South Carolina and Georgia, the recent and highly emotional debates between representatives from northern and southern states on the slave issue loomed large in the minds of delegates.  The hope was expressed that after twenty years, the subject might be reconsidered with less difficulty and greater coolness. 

On the last business session of the Philadelphia Convention, September 15, 1787, the subject of the amendment process came up again.  Connecticut delegate Roger Sherman voiced his fear that the Constitution as proposed would allow three-fourths of the states to take actions that would be fatal to particular states, such as abolishing them altogether or depriving them of their equal suffrage in the Senate.  In an effort to prevent that from happening, Sherman made a series of motions. His motion to amend the proposed article to provide that no amendment would become effective until it had been ratified by all of the states  failed, with three states voting for it and seven against it.  Sherman's next motion, to prohibit any amendment without the consent of the state, that would affect it in "its internal police" or deprive it of its equal suffrage in the Senate,  also failed, this time by a vote of eight to three.  Sherman persisted. His next motion was drastic: to strike the entire article relating to amendments and thus make the entire Constitution unamendable.  Not surprisingly, this motion was also soundly defeated. 
Finally, Gouverneur Morris of Pennsylvania made the motion that was to result in another proviso being added to article five of the Constitution. Morris argued that the provision guaranteeing to each state equal suffrage in the Senate should not be subject to amendment.  Along with the slave issue, the composition of the Congress had been one of the most divisive issues debated that summer in Philadelphia; a compromise had emerged from seemingly irreconcilable differences.  No one wanted to jeopardize what had been accomplished. Madison described what happened: "[T]his motion, being dictated by the circulating murmurs of the small states, was agreed to without debate, no one opposing it, or on the question, saying no." 

Does the Equal Suffrage Proviso to Article Five Mean What It Says?
The words of the Constitution itself would seem to dispel any doubt as to whether there exists a limitation on the subject matter of amendments.  They have not. Despite the fact that article five expressly provides that no amendment shall deprive a state of its equal suffrage in the Senate, it has been suggested that the provision is "merely declaratory." 

One argument denying the ultimate validity of subject matter limitations on power of amendment is grounded in the belief that it is in the people-not in some document- that the sovereign power resides. Words in the Constitution that purport to impose limitations on what is amendable, the argument runs, represent an attempt to bind the "will of the people" and may be ignored by a judge or a legislator considering an amendment of the sort prohibited by the Constitution's own terms. 

In a sense, the will of the people cannot be bound. If "will of the people" means the position supported by an overwhelming preponderance of the political forces in a society and not simply the view supported by a majority of society's members, then it is almost inevitable that the law will eventually come to reflect the will of the people.  To accept as a political fact-of-life the long-run triumph of dominant social forces is not, however, necessarily to agree that the conscientious judge or legislator should heed demands to ignore the clear words of the Constitution. Yet acceptance of the so-called "social theory of law" does raise a question: if it is nearly inevitable that a given point of view will become the law, regardless of whether a few judges temporarily prevent that from happening, would it not be better if the change were allowed to occur in the way least threatening to our values and institutions? 

The problems associated with alternative means of effectuating a constitutional change may well provide the best justification for not giving effect to a limitation on the subject matter of amendments. Put most strongly, an effort to enforce such a limitation could endanger the stability of the republic. If change of the law must be accomplished through the drafting of a new constitution, the possibility exists that an insensitive or shortsighted majority may cast aside constitutional protections for states' rights and individual liberties, thereby increasing the risk that dissatisfied minorities will resort to force to achieve their objectives. On the other hand, delegates to a second constitutional convention could prove this concern to be exaggerated or even produce a document better suited than the old to the needs of  today's society. But even if it is assumed that on balance it is wiser to retain a document which has benefited from 200 years of evolutionary development, the threat of a constitutional convention is only one-albeit an important one-of the factors to be weighed in deciding whether to enforce a limitation on amendments. The danger of a constitutional convention should be discounted by its improbability (which in the case of the issue of equal suffrage in the Senate is exceedingly great) and balanced against the strong societal interest in having decisions based on traditional judicial considerations, such as the language of the document and the intentions of its framers, rather on than on purely political considerations. 

Less convincing than the consequences-oriented argument for not enforcing a subject matter limitation on amendment is the argument that such limitations are invalid because they conflict with rights guaranteed under natural law.  It is an argument difficult to keep within bounds.  Conceding for purposes of discussion the highly questionable proposition that judges are justified in seeking out and applying natural law precepts in cases such as this, it remains doubtful whether a principled distinction exists between article five's procedural requirements that must be satisfied before any amendment becomes effective and its proviso that makes possible deprivation of equal suffrage in the Senate only with the consent of each state. If the usual article five procedures for ratification of amendments present no conflict with natural law, at what point would requirements for adoption of an amendment become so burdensome as to cause a conflict to arise? What, for example, would be the status of a provision like that contained in the Articles of Confederation requiring approval of proposed amendments by all states before they were adopted,  or a provision like that in an amendment proposed in 1826 allowing amendments to be made only every ten years,  or a provision of the Hawaii constitution establishing a particularly burdensome procedure for amending certain constitutional provisions?  Could the Constitutional Convention, consistent with natural law, have specified one set of procedures for amendments restricting the power of the national government and a more burdensome set of procedures for expanding the power of the national government? These do not seem the sort of questions to which natural law has answers. The scant case law that exists on the validity of subject matter limitations on amendments supports the position that such limitations are properly enforceable by the courts.  The United States Supreme Court has never invalidated a constitutional amendment on the grounds that it was outside the amending power. It has, however, considered the content of an amendment as presenting a justiciable question.  And rightly so. When an amendment is proposed in violation of a provision limiting the power of amendment, the courts should declare its provisions to be void. To hold otherwise would be to allow Congress to do an act forbidden by the Constitution and to allow the states to enact a constitutional amendment by an unauthorized vote. The Court has, in dictum, recognized the equal suffrage proviso as an enforceable limitation on the amending power.  In Dodge v. Woolsey,  the Court referred to the proviso as a "permanent and unalterable exception of the power of amendment." 

Jefferson once observed, with disapproval, that some men look at constitutions with sanctimonious reverence and deem it like the ark of the covenant, too sacred to be touched."  We are free to touch the Constitution, to shape it to fit current needs, even, if necessary, to tear it up and write a new one. What we are not free to do is to ignore it, and that is precisely what those who urge the invalidity of the article five proviso would have us do. 

How Far Does the Limitation on the Amending Power Extend?
It is fortunate that the constitutional provision guaranteeing to each state equal representation in the Senate leaves so little room for judicial interpretation. The risk is thereby minimized that a controversial interpretation of the clause will provide the impetus for a constitutional amendment that could eventually lead to a confrontation between the branches of government over the enforceability of the article five proviso. Yet even a provision as precise as this one has buried within it the seeds of controversy. 

Controversy over the meaning of the article five limitation on the amending power was once very real. From the equal suffrage proviso-a constitutional molehill-those opposed to various amendments attempted to build a mountain which, with the Court's help, would become an immovable object capable of withstanding the nearly irresistible forces pushing for constitutional change. Article five's seemingly minor exception to the amending power became the basis for deducing implied limitations on the power to abolish the Senate, alter the powers of the Senate in any significant way, modify state boundaries, change the composition of the electorate of any state, and place undue restrictions on the powers of state governments.  Law review articles and appellates briefs argued that the equal suffrage proviso necessitated invalidation of the fifteenth amendment (suffrage for nonwhites),  the eighteenth amendment (prohibition),  and the nineteenth amendment (suffrage for women).  Fortunately for the country, these arguments never gained judicial acceptance.   Recently, the tenuous reasoning on which objections to these earlier amendments were based has resurfaced in suggestions that the proposed amendment to give two Senate votes to Washington, D.C. would be void if adopted. 

Of the implied limitations allegedly deducible from the article five proviso, none has a stronger basis than the suggested limitation on the power to abolish the Senate. It could be strongly urged that the desire of the framers to protect equal suffrage in the Senate from amendment would be frustrated just as surely by an amendment abolishing the Senate as by one allocating to some states more Senate votes than to others. Indeed, although abolition of the Senate would cause all states to suffer an equal deprivation of their suffrage in the Senate, such an action would plainly be incompatible with the language of the article five proviso. No suffrage at all is not "suffrage," and there is nothing "equal" about denying large and small states alike suffrage in the Senate. 

Nonetheless, an amendment abolishing the Senate, however unlikely a prospect that may be, should be upheld as valid. The case for affirming the constitutionality of an amendment abolishing the Senate must be based on a holistic theory of constitutional interpretation. Such a theory would allow one to argue that actions inconsistent with the language of one constitutional provision may nonetheless be constitutional if affirmation of their constitutionality is necessary to effectuate the broad design of the Constitution. Thus, the framers' broad belief, embodied in article five, in the desirability of a constitution flexible enough to accommodate major alterations in the structure of government should be honored because it was "more basic" than the framers' specific belief that the right of states to equal suffrage in the Senate should never be eliminated by amendment. The equal suffrage proviso of article five was intended to prevent attempts to reduce the political impact of small states; it was not intended to prevent a shift to a new governmental structure when that shift is not motivated by the desires of large states to strengthen their political influence. Had these greater consequences been intended, it is not unreasonable to suppose that the framers would have expressly said so. Similar logic would dictate that constitutional amendments reducing the powers of the Senate under article one (e.g., removing the Senate's power to approve treaties) should be upheld unless premised on the belief that exercise of the power in question by Senators from small states-as opposed to exercise of the power by senators generally-was the cause of the mischief. 

The issue need be framed only slightly differently when an amendment has the effect of diluting the voting strength of the states in the Senate. When the constitutional amendment is directed at remedying an evil unrelated to the senatorial voting patterns, as the proposed D.C. amendment arguably is, the dilution in voting strength should be constitutional. Where, on the other hand, an amendment represents an effort to dilute the influence in the Senate of the smaller states, it should be declared invalid under the article five equal suffrage proviso. 

A test that focuses on whether an amendment was intended to lessen the impact of smaller states in Congress has several advantages.  It is true to the framers' intent, it is straightforward (as constitutional tests go), and, by the narrow construction of the proviso it represents, it reduces the danger that any future amendment ever will be invalidated. On the other hand, intentions of a collective body are difficult to determine with any degree of confidence. And here, where the relevant intentions are not only those of the congressmen who proposed an amendment but also the state legislators who voted for ratification, the difficulties are magnified. Intentions vary from person to person. Nonetheless, inferences can be drawn, and the court's task is really no different in kind from the inquiry it makes in certain equal protection cases, where evidence of purposeful discrimination is required before a constitutional violation can be found.  The comparison with equal protection law is apt since the article five proviso is a sort of limited equal protection clause for the benefit of small states. 

AN IMPLIED LIMITATION ON THE SUBJECT MATTER OF AMENDMENTS: THE CASE OF THE "UNAMENDABLE" AMENDMENT
In 1861, Congress proposed to the state legislatures a thirteenth amendment to the United States Constitution. It provided that: "No amendment shall be made to the Constitution which will authorize or give to Congress the power to abolish or interfere, within any State, with the domestic institutions thereof, including that of persons held to labor or service by the laws of said State."  The amendment was ratified by the legislatures of Ohio and Maryland and by a constitutional convention in Illinois  before events of the time overtook its purpose. The proposed amendment was plainly a last-ditch effort by Congress to prevent disunion, and with the outbreak of war between the states, all efforts to adopt the amendment ended. Within a few years, the thirteenth amendment to the Constitution was adopted to do the very thing that the proposed amendment would have prohibited: to abolish slavery in the states. 

We can only speculate as to what might have happened had the proposed thirteenth amendment (called the Corwin Amendment ) become part of the Constitution. It is most unlikely, however, that the presence of the Corwin Amendment in the Constitution would have discouraged the federal government from acting on the slavery issue. The demands for federal action were simply too strong to be ignored. 

The obstacle posed by the Corwin Amendment could have been dealt with in any of several ways. One way would have been for the Supreme Court to construe the amendment to allow federal abolition or regulation of slavery-a difficult task since the prevention of federal "abolition or interference" with state laws permitting slavery was clearly the purpose of the amendment. A second, revolutionary approach would have been to convene a constitutional convention for the purpose of drafting a new constitution that would specifically give to Congress the power denied to it by the amendment. A third, and probably more likely, scenario would have been the adoption of the thirteenth amendment-in our revised script of history, now the fourteenth amendment-with the Supreme Court eventually reaching the question of whether it could be enforced. The question could have been presented to the Court as a result of the adoption of either two amendments (one repealing the Corwin Amendment and a second abolishing slavery) or one (abolishing slavery). Only a hidebound formalist would contend the difference is significant. If the measure of constitutional adjudication is fidelity to the intentions of the Congress that proposed the amendment, the result in either case should be the same. 

Since it was assumed by members of the Thirty-sixth Congress that the federal government already lacked power under the Constitution to regulate slavery in the States , the Corwin Amendment, if it had any legal significance at all, must have been intended to prevent any future amendment from authorizing Congress to regulate slavery. Senator Douglas believed this to be not only the intent of the amendment, but its effect as well: 

[T]here will be a clause then in the Constitution declaring that no future amendment shall ever authorize Congress to interfere with the question of slavery in the States. That being a part of the Constitution, it will be just as sacred as the clause now in the 
Constitution, declaring that no future amendment shall ever deprive any State of its two Senators in Congress.

Although other Senators doubted Douglas' contention that after adoption of the Corwin Amendment future amendments authorizing the regulation of slavery would be ineffective,  no one disputed the purpose of the proposed amendment. All understood it as an attempt to pacify the concern of the slave states that the future admission to the Union of nonslave states would lead to passage of an anti-slavery amendment. 

Were the Corwin Amendment to have become part of the Constitution, no less violence would be done to the intentions of the Thirty-sixth Congress by the simple adoption of an amendment prohibiting slavery than by adoption of such an amendment only after adopting another amendment repealing the Corwin Amendment. The intention to prohibit repeal of the Corwin Amendment is implied by the terms of the amendment itself; no principled decision could depend upon whether the amendment did or did not include a clause expressly declaring the amendment not to be subject to repeal. If the Corwin Amendment had had legal significance beyond a mere admonishment to congressmen and state legislators, an act of Congress proposing an amendment repealing the Corwin Amendment would be unconstitutional, and the subsequent ratification of the amendment would be ineffective. 

In view of the explicit limitations on the amending power contained in article five, the absence of any express prohibition of "unamendable" amendments such as the Corwin Amendment may argue against the existence of an implied limitation. Obviously, the existence of the equal suffrage proviso of article five indicates that the makers of the Constitution gave some consideration to the scope of the amending power. Indeed, the explicit limitation in article five is the basis of an argument denying the existence of various limitations on the subject matter of amendments supposed to be implicit in the constitutional scheme. The unamendable amendment, however, stands on a different footing. 

Had the framers meant to prohibit amendments abolishing the Supreme Court, establishing a hereditary monarchy, or uniting two existing states, one could reasonably expect them to have said so. But the same cannot be said about a prohibition against enforcement of amendments that are by their own terms not subject to repeal. The prohibition of amendments that would dismantle certain fundamental institutions and arrangements established by the Constitution, including the states themselves, was a topic specifically debated by delegates to the Philadelphia Convention; the question of amendments that would alter the nature of the Constitution itself was not discussed. The debates indicate that the framers wanted the principles and institutions established in the Constitution to be open to evaluation and change. What is not clear is whether they intended their conception of a Constitution to be similarly subject to modification. 

There is little doubt, however, that the makers viewed the Constitution not as an end in itself but as a means of achieving a stable and just Union. The Constitution was to provide a vehicle through which change could peaceably occur. It was thought far preferable for dissatisfied constituent groups to work through the amending process than to resort to other means to achieve their objectives. Mason said at the Convention: "The plan now to be formed will certainly be defective, as the Confederation has been found, on trial, to be. Amendments therefore, will be necessary and it will be better to provide for them in an easy, regular, and constitutional way, than to trust to chance and violence."  Later, Justice Story wrote: 

[T]he Constitution of the United States. . . is confessedly a new experiment in the history of the nations. Its framers were not bold enough to believe, or to pronounce it to be perfect. They believed that the power of amendment was, . . . the safety valve to let off all temporary effervescences and excitements; and the real effective instrument to control and adjust the movements of the machinery, when out of order, or in danger of self destruction.

Mason and Story, and indeed almost all of their contemporaries, shared a conception of a constitution as a "living" document. There was disagreement over precisely how difficult or easy it should be to change the Constitution; but almost nobody argued that change should not be possible. 

Nothing could be more inconsistent with the conception of the living Constitution than an unamendable amendment or an amendment authorizing unamendable amendments and which by its own terms is unamendable. As the framers recognized, the foreclosing of all possibility of constitutional change poses two dangers: it increases the risk of violence and revolutionary change, and it increases the risk that people will grow to disrespect the source of the institutions and arrangements that are forced on them. These dangers seem all the more acute when one considers the type of amendments which are most likely to be made unrepealable. As suggested by proposal of the Corwin Amendment, it is precisely when emotions are highest and divisions are deepest that an "unamendable" constitutional amendment stands the greatest chance of adoption, for it is then that the prospect of an early repeal is seen by proponents of the amendment as most likely.   One could, for example, conceive of anti-abortion groups urging adoption of an unamendable amendment banning abortions; support for an unamendable amendment calling for the direct election of the President seems much less probable. 

Can it be said with confidence that the framers intended to prohibit amendments to the Constitution that, like the Corwin Amendment, are by their own terms not subject to repeal or amendment? Probably not. Rarely does the search for the intent of framers end in anything but ambiguity. Quite possibly the question as to whether the Constitution should prohibit such amendments never occurred to most delegates to the Philadelphia Convention. Thus, although the records of the Convention make it possible to predict that most delegates would have voted to prohibit unamendable amendments if it were proposed to do so, it is far from clear whether a majority of delegates believed that they had adopted a constitution which impliedly banned unamendable amendments. 

In the face of the uncertainties that surround inquiry into the mental states of men who lived two centuries ago, it is often best for a court to frankly admit that constitutional decision making always involves choices among ultimate values and goals. In the case of a court considering whether to enforce the Corwin Amendment, a balancing of competing values should lead to a decision not to give effect to the amendment. Declaring an anti-slavery amendment void or the constitutional amendment process unavailable with respect to the slavery issue would pose real dangers to political institutions and would raise moral questions as well. Is it moral or consistent with democratic theory to allow one generation to prevent succeeding generations from 
making certain fundamental moral and political choices?  If the answer is "no," then absent identification of any important values that would be jeopardized by refusal to enforce the Corwin Amendment,  the duty of a judge is clear. 

CONCLUSION
No one worries much about the scope of the amending power until a controversial amendment is proposed or adopted. When that time comes, opponents of the amendment begin to scrutinize article five in the hopes of finding some rope, however tenuous, by which the amendment might be hung. It is far better to have the meaning of article five considered at a time when analysis is not so clouded by emotions. 

Efforts to define the proper scope of the amending power should begin, but not end, with an examination of the words of article five and the pertinent records of the Federal Convention. The words and history of article five indicate that there is one express limitation on the amendment power: no state can (without its consent) be deprived of its equal suffrage in the Senate. Through an understanding of the underlying purposes of the Constitution it is possible to appreciate a second 
limitation on the amendment power: article five itself cannot be amended so as to create any new limitations on the amending power. 

A Case Study in the Amending Process: 
The Constitution & the Regulation of Alcohol 

Amendment XVIII

Passed by Congress December 18, 1917. Ratified January 16, 1919.  

Section 1. 
After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.  

Section 2.  
The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.    

Amendment XXI

Passed by Congress February 20, 1933. Ratified December 5, 1933.  

Section 1.  
The eighteenth article of amendment to the Constitution of the United States is hereby repealed.  

Section 2.  
The transportation or importation into any State, Territory, or Possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited. 
Please note that some proposed amendments are proposed over and over again in different sessions of Congress. For the sake of brevity, I have used the 102nd Congress as a "baseline" and each subsequent Congress has only new ideas for amendments listed. Also note that just because a proposed amendment is not listed in prior sessions does not mean it was not proposed in prior sessions.

109th Congress (2005-2006)

· To specifically permit prayer at school meetings and ceremonies

· To allow non-natural born citizens to become President if they have been a citizen for 20 years

· To specifically allow Congress to regulate the amount of personal funds a candidate to public office can expend in a campaign

· To ensure that apportionment of Representatives be set by counting only citizens

· To make the filibuster in the Senate a part of the Constitution

· To provide for continuity of government in case of a catastrophic event

· The "Every Vote Counts" Amendment - providing for direct election of the President and Vice President, abolishing the Electoral College
· To clarify eminent domain, specifically that no takings can be transferred to a private person except for transportation projects

· Providing a right to work, for equal pay for equal work, the right to organize, and the right to favorable work conditions

· To allow the President to reduce any Congressional appropriation, or to disapprove of same (akin to a line-item veto)

108th Congress (2003-2004)

· To lower the age restriction on Representatives and Senators from 30 and 25 respectively to 21

· To ensure that citizens of U.S. territories and commonwealths can vote in presidential elections

· To guarantee the right to use the word "God" in the Pledge of Allegiance and the national motto

· To restrict marriage in all states to be between a man and a woman

· To remove any protection any court may find for child pornography

· To allow Congress to pass laws for emergency replenishment of its membership should more than a quarter of either house be killed

· To place Presidential nominees immediately into position, providing the Senate with 120 days to reject the nominee before the appointment is automatically permanent

107th Congress (2001-2002)

· Calling for the repeal of the 8th Amendment and its replacement with wording prohibiting incarceration for minor traffic offenses

· To specify that progressive income taxes must be used

· To specify a right to "equal high quality" health care

· To limit pardons granted between October 1 and January 21 of any presidential election year

· To require a balanced budget without use of Social Security Trust Fund monies

· To allow for any person who has been a citizen of the United States for twenty years or more to be eligible for the Presidency

· To force the members of Congress and the President to forfeit their salary, on a per diem basis, for every day past the end of the fiscal year that a budget for that year remains unpassed

106th Congress (1999-2000)

· To provide a new method for proposing amendments to the Constitution, where two-thirds of all state legislatures could start the process 

· To allow Congress to enact campaign spending limits on federal elections 

· To allow Congress to enact campaign spending limits on state elections 

· To declare that life begins at conception and that the 5th and 14th amendments apply to unborn children 

· To prohibit courts from instructing any state or lower government to levy or raise taxes 

105th Congress (1997-1998)

· To force a national referendum for any deficit spending

· To provide for the reconfirmation of federal judges every 12 years

· To prohibit the early release of convicted criminals

· To establish the right to a home

· To define the legal effect of international treaties

· To clarify that the Constitution neither prohibits nor requires school prayer

· To establish judicial terms of office

104th Congress (1995-1996)

· To clarify the meaning of the 2nd Amendment
· To provide for the reconfirmation of federal judges every 6 years

· To force a two-thirds vote for any bill that raises taxes

· To repeal the 16th Amendment and specifically prohibit an income tax

· To provide for removal of any officer of the U.S. convicted of a felony

· To permit the States to set term limits for their Representatives and Senators

103rd Congress (1993-1994)

· To allow a Presidential pardon of an individual only after said individual has been tried and convicted of a crime

· To allow Congress to pass legislation to allow the Supreme Court to remove federal judges from office

· To provide for the reconfirmation of federal judges every 10 years

· To provide for the recall of Representatives and Senators

· To remove automatic citizenship of children born in the U.S. to non-resident parents

· To enable or repeal laws by popular vote

· To define a process to allow amendments to the Constitution be proposed by a popular ("grass-roots") effort

· To force a three-fifths vote for any bill that raises taxes

· To prohibit retroactive taxation

· To provide for run-off Presidential elections if no one candidate receives more than 50% of the vote

· To prohibit abortion

· To bar imposition on the States of unfunded federal mandates

102nd Congress (1991-1992)

· To disallow the desecration of the U.S. Flag

· To allow a line-item veto in appropriations bills

· To expand the term of Representatives to four years

· To force a balanced budget

· To prohibit involuntary bussing of students

· To make English the official language of the United States

· To set term limits on Representatives and Senators

· To repeal the 22nd Amendment (removing Presidential term limits)

· To guarantee a right to employment opportunity for all citizens

· To grant protections to unborn children

· To provide for "moments of silence" in public schools

· To allow Congress to regulate expenditures for and contributions to political campaigns

· To provide for the rights of crime victims

· To provide for access to medical care for all citizens

· To repeal the 2nd Amendment (right to bear arms)

· To prohibit the death penalty

· To protect the environment

· To repeal the 26th Amendment (granting the vote to 18-year olds) and granting the right to vote to 16-year olds

· To provide equal rights to men and women

Questions
6. Is it a good thing that our Constitution is so difficult to amend?  Why should a minority be able to frustrate a clear majority's wish to alter the Constitution? 

7. Don't the amendment procedures doom many potentially good changes, because one or the other political parties will see itself as adversely affected by a proposed change?  For example, won't Republicans forever block Washington D.C. from gaining representation in Congress because any representative elected by D. C. citizens is likely to be a Democrat?  Isn't it equally unlikely that the electoral college method of choosing a president will ever be changed? 

8. May a state rescind its prior ratification if an amendment has yet to be ratified by three-fourths of the states? 

9. Many proposed amendments, such as the Equal Rights Amendment, have limited the period for ratification to seven years?  Are such limits a good idea?  What if a state ratifies an amendment after the specified period?  What if a proposed amendment contained no time limit and was ratified two centuries later (see the 27th Amendment)? 

10. The Court has recognized the constitutionality of ratification procedures as a justiciable question.  Should the Court consider these issues, or should it leave them to the other branches to work out? 

11. Only two provisions in the Constitution have been made unamendable--and the unamendability of one of those, the provision barring restrictions on the importation of slaves, expired in 1808.  The only provision now unamendable is the guarantee that each state will have equal suffrage in the Senate.  Why do you suppose the framers attached such importance to that provision?  What if--despite the provision against changing suffrage in the Senate--, we first repealed the provision prohibiting amendment and that ratified an amendment giving larger states more Senate representation? Are there other impliedly unamendable provisions?  Could we abolish the Executive Branch by amendment?  
7.  What if an amendment (say, an amendment prohibiting abortions) included language prohibiting the amendment from ever being repealed?  Should the courts enforce the provision and invalidate an amendment that sought to again permit abortions? 
8.  The Court, in LaRue and 44 Liquormart, wrestled with the question of whether the Twenty-First Amendment qualified the First Amendment.  What do you think is the best answer to that question? 
9.  Consider the various proposed, but unratified, amendments listed on the U. S. Constitution Online link (lower left column).  Which of these proposed amendments do you think should have been adopted?

U.S. Supreme Court

STATE OF RHODE ISLAND v. PALMER

253 U.S. 350 (1920)

[National Prohibition Cases]
Mr. Justice VAN DEVANTER announced the conclusions of the Court. 

Power to amend the Constitution was reserved by article 5, which reads: 

'The Congress, whenever two-thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two-thirds of the several States, shall call a Convention for proposing Amendments, which, in either case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three-fourths of the several States, or by Conventions in three-fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.'

The text of the Eighteenth Amendment, proposed by Congress in 1917 and proclaimed as ratified in 1919, is as follows: 

'Section 1. After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

'Sec. 2. The Congress and the several states shall have concurrent power to enforce this article by appropriate legislation.'

We here are concerned with seven cases involving the validity of that amendment and of certain general features of the National Prohibition Law, known as the Volstead Act, which was adopted to enforce the amendment. The relief sought in each case is an injunction against the execution of that act.... The cases have been elaborately argued at the bar and in printed briefs; and the arguments have been attentively considered, with the result that we reach and announce the following conclusions on the questions involved: 

1. The adoption by both houses of Congress, each by a two-thirds vote, of a joint resolution proposing an amendment to the Constitution sufficiently shows that the proposal was deemed necessary by all who voted for it. An express declaration that they regarded it as necessary is not essential. None of the resolutions whereby prior amendments were proposed contained such a declaration. 

2. The two-thirds vote in each house which is required in proposing an amendment is a vote of two-thirds of the members present-assuming the presence of a quorum-and not a vote of two-thirds of the entire membership, present and absent. 

3. The referendum provisions of state Constitutions and statutes cannot be applied, consistently with the Constitution of the United States, in the ratification or rejection of amendments to it. 

4. The prohibition of the manufacture, sale, transportation, importation and exportation of intoxicating liquors for beverage purposes, as embodied in the Eighteenth Amendment, is within the power to amend reserved by article 5 of the Constitution. 

5. That amendment, by lawful proposal and ratification, has become a part of the Constitution, and must be respected and given effect the same as other provisions of that instrument. 

6. The first section of the amendment-the one embodying the prohibition-is operative throughout the entire territorial limits of the United States, binds all legislative bodies, courts, public officers and individuals within those limits, and of its own force invalidates every legislative act, whether by Congress, by a state Legislature, or by a territorial assembly, which authorizes or sanctions what the section prohibits. 

7. The second section of the amendment-the one declaring 'The Congress and the several states shall have concurrent power to enforce this article by appropriate legislation'-does not enable Congress or the several states to defeat or thwart the prohibition, but only to enforce it by appropriate means. 

8. The words 'concurrent power,' in that section, do not mean joint power, or require that legislation thereunder by Congress, to be effective, shall be approved or sanctioned by the several states or any of them; nor do they mean that the power to enforce is divided between Congress and the several states along the lines which separate or distinguish foreign and interstate commerce from intrastate affairs. 

9. The power confided to Congress by that section, while not exclusive, is territorially coextensive with the prohibition of the first section, embraces manufacture and other intrastate transactions as well as importation, exportation and interstate traffic, and is in no wise dependent on or affected by action or inaction on the part of the several states or any of them. 

10. That power may be exerted against the disposal for beverage purposes of liquors manufactured before the amendment became effective just as it may be against subsequent manufacture for those purposes. In either case it is a constitutional mandate or prohibition that is being enforced. 

11. While recognizing that there are limits beyond which Congress cannot go in treating beverages as within its power of enforcement, we think those limits are not transcended by the provision of the Volstead Act (title 2, 1), wherein liquors containing as much as one-half of 1 percent. of alcohol by volume and fit for use for beverage purposes are treated as within that power.... 

Mr. Chief Justice WHITE concurring. 

I profoundly regret that in a case of this magnitude, affecting as it does an amendment to the Constitution dealing with the powers and duties of the national and state governments, and intimately concerning the welfare of the whole people, the court has deemed it proper to state only ultimate conclusions without an exposition of the reasoning by which they have been reached. 

I appreciate the difficulties which a solution of the cases involve and the solicitude with which the court has approached them, but it seems to my mind that the greater the perplexities the greater the duty devolving upon me to express the reasons which have led me to the conclusion that the amendment accomplishes and was intended to accomplish the purposes now attributed to it in the propositions concerning that subject which the court has just announced and in which I concur. Primarily in doing this I notice various contentions made concerning the proper construction of the provisions of the amendment which I have been unable to accept, in order that by contrast they may add cogency to the statement of the understanding I have of the amendment.... 

1. It is contended that the result of these provisions is to require concurrent action of Congress and the states in enforcing the prohibition of the first section and hence that in the absence of such concurrent action by Congress and the states no enforcing legislation can exist, and therefore until this takes place the prohibition of the first section is a dead letter. But in view of the manifest purpose of the first section to apply and make efficacious the prohibition, and of the second to deal with the methods of carrying out that purpose, I cannot accept this interpretation, since it would result simply in declaring that the provisions of the second section, avowedly enacted to provide means for carrying out the first, must be so interpreted as to practically nullify the first. 

2. It is said, conceding that the concurrent power given to Congress and to the states does not as a prerequisite exact the concurrent action of both, it nevertheless contemplates the possibility of action by Congress and by the states and makes each action effective, but as under the Constitution the authority of Congress in enforcing the Constitution is paramount, when state legislation and congressional action conflict the state legislation yields to the action of Congress as controlling. But as the power of both Congress and the states in this instance is given by the Constitution in one and the same provision, I again find myself unable to accept the view urged because it ostensibly accepts the constitutional mandate as to the concurrence of the two powers and proceeds immediately by way of interpretation to destroy it by making one paramount over the other. 

3. The proposition is that the concurrent powers conferred upon Congress and the states are not subject to conflict because their exertion is authorized within different areas, that is, by Congress within the field of federal authority, and by the states within the sphere of state power, hence leaving the states free within their jurisdiction to determine separately for themselves what, within reasonable limits, is an intoxicating liquor, and to Congress the same right within the sphere of its jurisdiction. But the unsoundness of this more plausible contention seems to me at once exposed by directing attention to the fact that in a case where no state legislation was enacted there would be no prohibition, thus again frustrating the first section by a construction affixed to the second. It is no answer to suggest that a regulation by Congress would in such event be operative in such a state, since the basis of the distinction upon which the argument rests is that the concurrent power conferred upon Congress is confined to the area of its jurisdiction and therefore is not operative within a state. 

Comprehensively looking at all these contentions, the confusion and contradiction to which they lead, serve in my judgment to make it certain that it cannot possibly be that Congress and the states entered into the great and important business of amending the Constitution in a matter so vitally concerning all the people solely in order to render governmental action impossible, or, if possible, to so define and limit it as to cause it to be productive of no results and to frustrate the obvious intent and general purpose contemplated. It is true indeed that the mere words of the second section tend to these results, but if they be read in the light of the cardinal rule which compels a consideration of the context in view of the situation and the subject with which the amendment dealt and the purpose which it was intended to accomplish, the confusion will be seen to be only apparent. 

In the first place, it is indisputable, as I have stated, that the first section imposes a general prohibition which it was the purpose to make universally and uniformly operative and efficacious. In the second place, as the prohibition did not define the intoxicating beverages which it prohibited, in the absence of anything to the contrary, it clearly, from the very fact of its adoption, cast upon Congress the duty, not only of defining the prohibited beverages, but also of enacting such regulations and sanctions as were essential to make them operative when defined. In the third place, when the second section is considered with these truths in mind it becomes clear that it simply manifests a like purpose to adjust, as far as possible, the exercise of the new powers cast upon Congress by the amendment to the dual system of government existing under the Constitution. In other words, dealing with the new prohibition created by the Constitution, operating throughout the length and breadth of the United States, without reference to state lines or the distinctions between state and federal power, and contemplating the exercise by Congress of the duty cast upon it to make the prohibition efficacious, it was sought by the second section to unite national and state administrative agencies in giving effect to the amendment and the legislation of Congress enacted to make it completely operative.... 

Limiting the concurrent power to enforce given by the second section to the purposes which I have attributed to it, that is, to the subjects appropriate to execute the amendment as defined and sanctioned by Congress, I assume that it will not be denied that the effect of the grant of authority was to confer upon both Congress and the states power to do things which otherwise there would be no right to do. This being true, I submit that no reason exists for saying that a grant of concurrent power to Congress and the states to give effect to, that is, to carry out or enforce, the amendment as defined and sanctioned by Congress, should be interpreted to deprive Congress of the power to create, by definition and sanction, an enforceable amendment. 

Mr. Justice McKENNA, dissenting. 

This case is concerned with the Eighteenth Amendment of the Constitution of the United States, its validity and construction. 

The court in applying it has dismissed certain of the bills, reversed the decree in one, and affirmed the decrees in four others. I am unable to agree with the judgment reversing No. 794 and affirming Nos. 752, 696, 788, and 837. 

I am, however, at a loss how or to what extent to express the grounds for this action. The court declares conclusions only, without giving any reasons for them. The instance may be wise-establishing a precedent now, hereafter wisely to be imitated. It will undoubtedly decrease the literature of the court if it does not increase its lucidity. However, reasons for the conclusions have been omitted, and my comment upon them may come from a misunderstanding of them, their present import and ultimate purpose and force. 

There are, however, clear declarations that the Eighteenth Amendment is part of the Constitution of the United States, made so in observance of the prescribed constitutional procedure, and has become part of the Constitution of the United States, to be respected and given effect like other provisions of that instrument. With these conclusions I agree.... 

Conclusions 8 and 9, as I view them, are complements of each other, and express, with a certain verbal detail, the power of Congress and the states over the liquor traffic, using the word in its comprehensive sense as including the production of liquor, its transportation within the states, its exportation from them, and its importation into them. In a word, give power over the liquor business from producer to consumer, prescribe the quality of latter's beverage. Certain determining elements are expressed. It is said that the words 'concurrent power' of section 2 do not mean joint power in Congress and the states, nor the approval by the states of congressional legislation, nor its dependency upon state action or inaction. 

I cannot confidently measure the force of the declarations or the deductions that are, or can be made from them. They seem to be regarded as sufficient to impel the conclusion that the Volstead Act is legal legislation and operative throughout the United States. But are there no opposing considerations, no conditions upon its operation?.... 

From these premises the deduction seems inevitable that there must be united action between the states and Congress, or, at any rate, concordant and harmonious action; and will not such action promote better the purpose of the amendment-will it not bring to the enforcement of prohibition, the power of the states and the power of Congress, make all the instrumentalities of the states, its courts and officers, agencies of the enforcement, as well as the instrumentalities of the United States, its court and officers, agencies of the enforcement? Will it not bring to the states as well, or preserve to them, a partial autonomy, satisfying, if you will, their prejudices, or better say, their predilections; and it is not too much to say that our dual system of government is based upon them. And this predilection for self-government the Eighteenth Amendment regards and respects, and by doing so sacrifices nothing of, the policy of prohibition. 

It is, however, urged that to require such concurrence is to practically nullify the prohibition of the amendment, for without legislation its prohibition would be ineffectual, and that it is impossible to secure the concurrence of Congress and the states in legislation. I cannot assent to the propositions. The conviction of the evils of intemperance-the eager and ardent sentiment that impelled the amendment, will impel its execution through Congress and the states. It may not be in such legislation as the Volstead Act with its 1/2 of 1 per cent. of alcohol or in such legislation as some of the states have enacted with their 2.75 per cent. of alcohol, but it will be in a law that will be prohibitive of intoxicating liquor for beverage purposes. It may require a little time to achieve, it may require some adjustments, but of its ultimate achievement there can be no doubt.... 

I am, I think, therefore, justified in my dissent. 

Mr. Justice CLARKE (dissenting). 

I concur in the first seven paragraphs and in the tenth paragraph of the announced 'Conclusions' of the Court, but I dissent from the remaining three paragraphs. 

The eighth, ninth and eleventh paragraphs, taken together, in effect, declare the Volstead Act (41 Stat. 305) to be the supreme law of the land- paramount to any state law with which it may conflict in any respect. 

Such a result, in my judgment, can be arrived at only by reading out of the second section of the Eighteenth Amendment to the Constitution the word 'concurrent,' as it is used in the grant to Congress and the several states of 'concurrent power to enforce this article by appropriate legislation.' This important word, which the record of Congress shows was introduced, with utmost deliberation, to give accurate expression to a very definite purpose, can be read out of the Constitution only by violating the sound and wise rule of constitutional construction early announced and often applied by this Court-that in expounding the Constitution of the United States no word in it can be rejected as superfluous or unmeaning, but effect must be given to every word to the extent that this is reasonably possible.... 

The authoritative dictionaries, general and law, and the decided cases, agree, that 'concurrent' means 'joint and equal authority,' 'running together, having the same authority,' and therefore the grant of concurrent power to the Congress and the states should give to each equal, the same, authority to enforce the Amendment by appropriate legislation. But the conclusions of the Court from which I dissent, by rendering the Volstead Act of Congress paramount to state laws, necessarily deprive the states of all power to enact legislation in conflict with it, and construe the Amendment precisely as if the word 'concurrent' were not in it.... 

Under this construction, which I think should be given the Amendment, there would be large scope also for its operation even in states which might refuse to concur in congressional legislation for its enforcement. In my judgment the law in such a state would be as if no special grant of concurrent power for the enforcement of the first section had been made in the second section, but, nevertheless, the first section, prohibiting the manufacture, sale, transportation, importation or exportation, of intoxicating liquors for beverage purposes, would be the supreme law of the land within the nonconcurring states and they would be powerless to license, tax, or otherwise recognize as lawful anything violating that section, so that any state law in form attempting such recognition would be unconstitutional and void. Congress would have full power under the interstate commerce clause, and it would be its duty, to prevent the movement of such liquor for beverage purposes into or out of such a state and the plenary police power over the subject, so firmly established in the states before the Eighteenth Amendment was adopted, would continue for use in the restricted field which the first section of the Amendment leaves unoccupied-and the presumption must always be indulged that a state will observe and not defy the requirements of the national Constitution. 

Doubtless such a construction as I am proposing would not satisfy the views of extreme advocates of prohibition or of its opponents, but in my judgment it is required by the salutary rule of constitutional construction referred to, the importance of which cannot be overstated. It is intended to prevent courts from rewriting the Constitution in a form in which judges think it should have been written insta d of giving effect to the language actually used in it, and very certainly departures from it will return to plague the authors of them. It does not require the eye of a seer to see contention at the bar of this Court against liberal, paramount, congressional definition of intoxicating liquors as strenuous and determined as that which we have witnessed over the strict definition of the Volstead Act. 

With respect to the eleventh conclusion of the Court, it is enough to say that it approves as valid a definition of liquor as intoxicating which is expressly admitted not to be intoxicating in each of the cases in which it is considered. This is deemed warranted, I suppose, as legislation appropriate to the enforcement of the first section and precedent is found for it in prohibition legislation by states. But I cannot agree that the prohibition of the manufacture, sale, etc., of intoxicating liquors in the first section of the Eighteenth Amendment gives that plenary power over the subject which the Legislatures of the states derive from the people or which may be derived from the war powers of the Constitution. Believing, as I do, that the scope of the first section cannot constitutionally be enlarged by the language contained in the second section, I dissent from this conclusion of the Court. 

In the Slaughterhouse Cases, 16 Wall 36, and other cases, this Court was urged to give a construction to the Fourteenth Amendment which would have radically changed the whole constitutional theory of the relations of our state and federal governments by transferring to the general government that police power, through the exercise of which the people of the various states theretofore regulated their local affairs in conformity with the widely differing standards of life, of conduct and of duty which must necessarily prevail in a country of so great extent as ours, with its varieties of climate, of industry and of habits of the people. But this Court, resisting the pressure of the passing hour, maintained the integrity of state control over local affairs to the extent that it had not been deliberately and clearly surrendered to the general government, in a number of decisions which came to command the confidence even of the generation active when they were rendered and which have been regarded by our succeeding generation as sound and wise and highly fortunate for our country. 

The cases now before us seem to me to again present questions of like character to, and of not less importance than, those which were presented in those great cases, and I regret profoundly that I cannot share in the disposition which the majority of my Associates think should be made of them. 

U.S. Supreme Court

HAWKE v. SMITH

253 U.S. 221 (1920)

Decided June 1, 1920.
Mr. Justice DAY delivered the opinion of the Court. 

Plaintiff in error (plaintiff below) filed a petition for an injunction in the court of common pleas of Franklin county, Ohio, seeking to enjoin the secretary of state of Ohio from spending the public money in preparing and printing forms of ballot for submission of a referendum to the electors of that state on the question of the ratification which the General Assembly had made of the proposed Eighteenth Amendment to the federal Constitution.... 

A joint resolution proposing to the states this amendment to the Constitution of the United States was adopted on the 3d day of December, 1917. The amendment prohibits the manufacture, sale or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from, the United States and all territory subject to the jurisdiction thereof for beverage purposes. The several states were given concurrent power to enforce the amendment by appropriate legislation. The resolution provided that the amendment should be inoperative unless ratified as an amendment of the Constitution by the Legislatures of the several states, as provide in the Constitution, within seven years from the date of the submission thereof to the states. The Senate and House of Representatives of the state of Ohio adopted a resolution ratifying the proposed amendment by the General Assembly of the state of Ohio, and ordered that certified copies of the joint resolution of ratification be forwarded by the Governor to the Secretary of State at Washington and to the presiding officer of each House of Congress. This resolution was adopted on January 7, 1919; on January 27, 1919, the Governor of Ohio complied with the resolution. On January 29, 1919, the Secretary of State of the United States proclaimed the ratification of the amendment, naming 36 states as having ratified the same, among them the state of Ohio. 

The question for our consideration is: Whether the provision of the Ohio Constitution, adopted at the general election, November, 1918, extending the referendum to the ratification by the General Assembly of proposed amendments to the federal Constitution is in conflict with article 5 of the Constitution of the United States. The amendment of 1918 provides: 

'The people also reserve to themselves the legislative power of the referendum on the action of the General Assembly ratifying any proposed amendment to the Constitution of the United States.'

Article 5 of the federal Constitution provides: 

'The Congress, whenever two-thirds of both houses shall deem it necessary, shall propose amendments to this Constitution, or, on the application of the Legislatures of two-thirds of the several states, shall call a convention for proposing amendments, which, in either case, shall be valid to all intents and purposes, as part of this Constitution, when ratified by the Legislatures of three-fourths of the several states, or by conventions in three-fourths thereof, as the one or the other mode of ratification may be proposed by the Congress: Provided that no amendment which may be made prior to the year one thousand eight hundred and eight shall in any manner affect the first and fourth clauses in the ninth section of the first article; and that no state, without its consent, shall be deprived of its equal suffrage in the Senate.'

The Constitution of the United States was ordained by the people, and, when duly ratified, it became the Constitution of the people of the United States. The states surrendered to the general government the powers specifically conferred upon the nation, and the Constitution and the laws of the United States are the supreme law of the land. 

The framers of the Constitution realized that it might in the progress of time and the development of new conditions require changes, and they intended to provide an orderly manner in which these could be accomplished; to that end they adopted the fifth article. 

This article makes provision for the proposal of amendments either by two-thirds of both houses of Congress, or on application of the Legislatures of two-thirds of the states; thus securing deliberation and consideration before any change can be proposed. The proposed change can only become effective by the ratification of the Legislatures of three- fourths of the states, or by conventions in a like number of states. The method of ratification is left to the choice of Congress. Both methods of ratification, by Legislatures or conventions, call for action by deliberative assemblages representative of the people, which it was assumed would voice the will of the people. 

The fifth article is a grant of authority by the people to Congress. The determination of the method of ratification is the exercise of a national power specifically granted by the Constitution; that power is conferred upon Congress, and is limited to two methods, by action of the Legislatures of three-fourths of the states, or conventions in a like number of states. The framers of the Constitution might have adopted a different method. Ratification might have been left to a vote of the people, or to some authority of government other than that selected. The language of the article is plain, and admits of no doubt in its interpretation. It is not the function of courts or legislative bodies, national or state, to alter the method which the Constitution has fixed. 

All of the amendments to the Constitution have been submitted with a requirement for legislative ratification; by this method all of them have been adopted. 

The only question really for determination is: What did the framers of the Constitution mean in requiring ratification by 'legislatures'? That was not a term of uncertain meaning when incorporated into the Constitution. What it meant when adopted it still means for the purpose of interpretation. A Legislature was then the representative body which made the laws of the people. The term is often used in the Constitution with this evident meaning.... 

There can be no question that the framers of the Constitution clearly understood and carefully used the terms in which that instrument referred to the action of the Legislatures of the states. When they intended that direct action by the people should be had they were no less accurate in the use of apt phraseology to carry out such purpose.... 

At an early day this court settled that the submission of a constitutional amendment did not require the action of the President. The question arose over the adoption of the Eleventh Amendment. Hollingsworth et al. v. Virginia, 3 Dall. 378. In that case is was contended that the amendment had not been proposed in the manner provided in the Constitution as an inspection of the original roll showed that it had never been submitted to the President for his approval in accordance with article 1, section 7, of the Constitution. The Attorney General answered that the case of amendments is a substantive act, unconnected with the ordinary business of legislation, and not within the policy or terms of the Constitution investing the President with a qualified negative on the acts and resolutions of Congress. In a footnote to this argument of the Attorney General, Justice Chase said: 

'There can, surely, be no necessity to answer that argument. The negative of the President applies only to the ordinary cases of legislation. He has nothing to do with the proposition, or adoption, of amendments to the Constitution.'

The court by a unanimous judgment held that the amendment was constitutionally adopted. 

It is true that the power to legislate in the enactment of the laws of a state is derived from the people of the state. But the power to ratify a proposed amendment to the federal Constitution has its source in the federal Constitution. The act of ratification by the state derives its authority from the federal Constitution to which the state and its people have alike assented.... 

It follows that the court erred in holding that the state had authority to require the submission of the ratification to a referendum under the state Constitution, and its judgment is reversed and the cause remanded for further proceedings not inconsistent with this opinion. 

U.S. Supreme Court

CALIFORNIA v. LARUE

409 U.S. 109 (1972)

Decided December 5, 1972
MR. JUSTICE REHNQUIST delivered the opinion of the Court. 

Appellant Kirby is the director of the Department of Alcoholic Beverage Control, an administrative agency vested by the California Constitution with primary authority for the licensing of the sale of alcoholic beverages in that State, and with the authority to suspend or revoke any such license if it determines that its continuation would be contrary to public welfare or morals. Appellees include holders of various liquor licenses issued by appellant, and dancers at premises operated by such licensees. In 1970 the Department promulgated rules regulating the type of entertainment that might be presented in bars and nightclubs that it licensed. Appellees then brought this action in the United States District Court for the Central District of California... 

Concerned with the progression in a few years' time from "topless" dancers to "bottomless" dancers and other forms of "live entertainment" in bars and nightclubs that it licensed, the Department heard a number of witnesses on this subject at public hearings held prior to the promulgation of the rules. The majority opinion of the District Court described the testimony in these words: "Law enforcement agencies, counsel and owners of licensed premises and investigators for the Department testified. The story that unfolded was a sordid one, primarily relating to sexual conduct between dancers and customers. . . ."  References to the transcript of the hearings submitted by the Department to the District Court indicated that in licensed establishments where "topless" and "bottomless" dancers, nude entertainers, and films displaying sexual acts were shown, numerous incidents of legitimate concern to the Department had occurred. Customers were found engaging in oral copulation with women entertainers; customers engaged in public masturbation; and customers placed rolled currency either directly into the vagina of a female entertainer, or on the bar in order that she might pick it up herself. Numerous other forms of contact between the mouths of male customers and the vaginal areas of female performers were reported to have occurred.... 

At the conclusion of the evidence, the Department promulgated the regulations here challenged, imposing standards as to the type of entertainment that could be presented in bars and nightclubs that it licensed. Those portions of the regulations found to be unconstitutional by the majority of the District Court prohibited the following kinds of conduct on licensed premises: "(a) The performance of acts, or simulated acts, of "sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation or any sexual acts which are prohibited by law; (b) The actual or simulated "touching, caressing or fondling on the breast, buttocks, anus or genitals; (c) The actual or simulated "displaying of the pubic hair, anus, vulva or genitals; and (d) The permitting by a licensee of "any person to remain in or upon the licensed premises who exposes to public view any portion of his or her genitals or anus...." 

The state regulations here challenged come to us, not in the context of censoring a dramatic performance in a theater, but rather in a context of licensing bars and nightclubs to sell liquor by the drink. In Seagram & Sons v. Hostetter (1966), this Court said: "Consideration of any state law regulating intoxicating beverages must begin with the Twenty-first Amendment, the second section of which provides that: `The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.'" 

While the States, vested as they are with general police power, require no specific grant of authority in the Federal Constitution to legislate with respect to matters traditionally within the scope of the police power, the broad sweep of the Twenty-first Amendment has been recognized as conferring something more than the normal state authority over public health, welfare, and morals. In Hostetter v. Idlewild Liquor Corp.(1964), the Court reaffirmed that by reason of the Twenty-first Amendment "a State is totally unconfined by traditional Commerce Clause limitations when it restricts the importation of intoxicants destined for use, distribution, or consumption within its borders." Still earlier, the Court stated in State Board v. Young's Market Co.(1936): "A classification recognized by the Twenty-first Amendment cannot be deemed forbidden by the Fourteenth." 

These decisions did not go so far as to hold or say that the Twenty-first Amendment supersedes all other provisions of the United States Constitution in the area of liquor regulations. In Wisconsin v. Constantineau (1971), the fundamental notice and hearing requirement of the Due Process Clause of the Fourteenth Amendment was held applicable to Wisconsin's statute providing for the public posting of names of persons who had engaged in excessive drinking. But the case for upholding state regulation in the area covered by the Twenty-first Amendment is undoubtedly strengthened by that enactment: "Both the Twenty-first Amendment and the Commerce Clause are parts of the same Constitution. Like other provisions of the Constitution, each must be considered in the light of the other, and in the context of the issues and interests at stake in any concrete case...." 

A common element in the regulations appears to be the Department's conclusion that the sale of liquor by the drink and lewd or naked dancing and entertainment should not take place in bars and cocktail lounges for which it has licensing responsibility. We do not think it can be said that the Department's conclusion in this respect was an irrational one. 

Appellees insist that the same results could have been accomplished by requiring that patrons already well on the way to intoxication be excluded from the licensed premises. But wide latitude as to choice of means to accomplish a permissible end must be accorded to the state agency that is itself the repository of the State's power under the Twenty-first Amendment... 

As the mode of expression moves from the printed page to the commission of public acts that may themselves violate valid penal statutes, the scope of permissible state regulations significantly increases. States may sometimes proscribe expression that is directed to the accomplishment of an end that the State has declared to be illegal when such expression consists, in part, of "conduct" or "action."  The substance of the regulations struck down prohibits licensed bars or nightclubs from displaying, either in the form of movies or live entertainment, "performances" that partake more of gross sexuality than of communication. While we agree that at least some of the performances to which these regulations address themselves are within the limits of the constitutional protection of freedom of expression, the critical fact is that California has not forbidden these performances across the board. It has merely proscribed such performances in establishments that it licenses to sell liquor by the drink. 

Viewed in this light, we conceive the State's authority in this area to be somewhat broader than did the District Court. This is not to say that all such conduct and performance are without the protection of the First and Fourteenth Amendments. But we would poorly serve both the interests for which the State may validly seek vindication and the interests protected by the First and Fourteenth Amendments were we to insist that the sort of bacchanalian revelries that the Department sought to prevent by these liquor regulations were the constitutional equivalent of a performance by a scantily clad ballet troupe in a theater. 

The Department's conclusion, embodied in these regulations, that certain sexual performances and the dispensation of liquor by the drink ought not to occur at premises that have licenses was not an irrational one. Given the added presumption in favor of the validity of the state regulation in this area that the Twenty-first Amendment requires, we cannot hold that the regulations on their face violate the Federal Constitution. 

MR. JUSTICE STEWART, concurring. 

A State has broad power under the Twenty-first Amendment to specify the times, places, and circumstances where liquor may be dispensed within its borders.  I should suppose, therefore, that nobody would question the power of California to prevent the sale of liquor by the drink in places where food is not served, or where dancing is permitted, or where gasoline is sold. But here California has provided that liquor by the drink shall not be sold in places where certain grossly sexual exhibitions are performed; and that action by the State, say the appellees, violates the First and Fourteenth Amendments. I cannot agree. 

Every State is prohibited by these same Amendments from invading the freedom of the press and from impinging upon the free exercise of religion. But does this mean that a State cannot provide that liquor shall not be sold in bookstores, or within 200 feet of a church? I think not. For the State would not thereby be interfering with the First Amendment activities of the church or the First Amendment business of the bookstore. It would simply be controlling the distribution of liquor, as it has every right to do under the Twenty-first Amendment. On the same premise, I cannot see how the liquor regulations now before us can be held, on their face, to violate the First and Fourteenth Amendments. 

MR. JUSTICE DOUGLAS, dissenting.... 

MR. JUSTICE BRENNAN, dissenting. 

I dissent....Nothing in the language or history of the Twenty-first Amendment authorizes the States to use their liquor licensing power as a means for the deliberate inhibition of protected, even if distasteful, forms of expression. 

MR. JUSTICE MARSHALL, dissenting. 

In my opinion, the District Court's judgment should be affirmed. The record in this case is not a pretty one, and it is possible that the State could constitutionally punish some of the activities described therein under a narrowly drawn scheme. But appellees challenge these regulations on their face, rather than as applied to a specific course of conduct. When so viewed, I think it clear that the regulations are overbroad and therefore unconstitutional.... 

It should thus be evident that, under the standards previously developed by this Court, the California regulations are overboard: They would seem to suppress not only obscenity outside the scope of the First Amendment, but also speech that is clearly protected. But California contends that these regulations do not involve suppression at all. The State claims that its rules are not regulations of obscenity, but are rather merely regulations of the sale and consumption of liquor. Appellants point out that California does not punish establishments which provide the proscribed entertainment, but only requires that they not serve alcoholic beverages on their premises. Appellants vigorously argue that such regulation falls within the State's general police power as augmented, when alcoholic beverages are involved, by the Twenty-first Amendment. 

I must confess that I find this argument difficult to grasp. To some extent, it seems premised on the notion that the Twenty-first Amendment authorizes the States to regulate liquor in a fashion which would otherwise be constitutionally impermissible. But the Amendment by its terms speaks only to state control of the importation of alcohol, and its legislative history makes clear that it was intended only to permit "dry" States to control the flow of liquor across their boundaries despite potential Commerce Clause objections. There is not a word in that history which indicates that Congress meant to tamper in any way with First Amendment rights. I submit that the framers of the Amendment would be astonished to discover that they had inadvertently enacted a protanto repealer of the rest of the Constitution.... 

To be sure, state regulation of liquor is important, and it is deeply embedded in our history. But First Amendment values are important as well. Indeed, in the past they have been thought so important as to provide an independent restraint on every power of Government.... " 

U.S. Supreme Court

44 LIQUORMART, INC. v. RHODE ISLAND (1996)

Decided May 13, 1996
JUSTICE STEVENS announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II, VII, and VIII, an opinion with respect to Parts III and V, in which JUSTICE KENNEDY, JUSTICE SOUTER, and JUSTICE GINSBURG join, an opinion with respect to Part VI, in which JUSTICE KENNEDY, JUSTICE THOMAS, and JUSTICE GINSBURG join, and an opinion with respect to Part IV, in which JUSTICE KENNEDY and JUSTICE GINSBURG join. 

Last Term we held that a federal law abridging a brewer's right to provide the public with accurate information about the alcoholic content of malt beverages is unconstitutional. We now hold that Rhode Island's statutory prohibition against advertisements that provide the public with accurate information about retail prices of alcoholic beverages is also invalid. Our holding rests on the conclusion that such an advertising ban is an abridgment of speech protected by the First Amendment and that it is not shielded from constitutional scrutiny by the Twenty-first Amendment. 
  

I

In 1956, the Rhode Island Legislature enacted two separate prohibitions against advertising the retail price of alcoholic beverages. The first applies to vendors licensed in Rhode Island as well as to out-of-state manufacturers, wholesalers, and shippers. It prohibits them from "advertising in any manner whatsoever" the price of any alcoholic beverage offered for sale in the State; the only exception is for price tags or signs displayed with the merchandise within licensed premises and not visible from the street. The second statute applies to the Rhode Island news media. It contains a categorical prohibition against the publication or broadcast of any advertisements - even those referring to sales in other States - that "make reference to the price of any alcoholic beverages....." 
  
  

II

Petitioners 44 Liquormart, Inc. (44 Liquormart), and Peoples Super Liquor Stores, Inc. (Peoples), are licensed retailers of alcoholic beverages. Petitioner 44 Liquormart operates a store in Rhode Island and petitioner Peoples operates several stores in Massachusetts that are patronized by Rhode Island residents. Peoples uses alcohol price advertising extensively in Massachusetts, where such advertising is permitted, but Rhode Island newspapers and other media outlets have refused to accept such ads. 

Complaints from competitors about an advertisement placed by 44 Liquormart in a Rhode Island newspaper in 1991 generated enforcement proceedings that in turn led to the initiation of this litigation. The advertisement did not state the price of any alcoholic beverages. Indeed, it noted that "State law prohibits advertising liquor prices." The ad did, however, state the low prices at which peanuts, potato chips, and Schweppes mixers were being offered, identify various brands of packaged liquor, and include the word "WOW" in large letters next to pictures of vodka and rum bottles. Based on the conclusion that the implied reference to bargain prices for liquor violated the statutory ban on price advertising, the Rhode Island Liquor Control Administrator assessed a $400 fine. 

After paying the fine, 44 Liquormart, joined by Peoples, filed this action against the administrator in the Federal District Court seeking a declaratory judgment that the two statutes and the administrator's implementing regulations violate the First Amendment and other provisions of federal law. The Rhode Island Liquor Stores Association was allowed to intervene as a defendant and in due course the State of Rhode Island replaced the administrator as the principal defendant. The parties stipulated that the price advertising ban is vigorously enforced, that Rhode Island permits "all advertising of alcoholic beverages excepting references to price outside the licensed premises," and that petitioners' proposed ads do not concern an illegal activity and presumably would not be false or misleading.... 
  

V

In this case, there is no question that Rhode Island's price advertising ban constitutes a blanket prohibition against truthful, nonmisleading speech about a lawful product. There is also no question that the ban serves an end unrelated to consumer protection. Accordingly, we must review the price advertising ban with "special care," mindful that speech prohibitions of this type rarely survive constitutional review.... 

The State argues that the price advertising prohibition should nevertheless be upheld because it directly advances the State's substantial interest in promoting temperance, and because it is no more extensive than necessary.... 

Even under the less than strict standard that generally applies in commercial speech cases, the State has failed to establish a "reasonable fit" between its abridgment of speech and its temperance goal.... It necessarily follows that the price advertising ban cannot survive the more stringent constitutional review appropriate for the complete suppression of truthful, nonmisleading commercial speech.... 
  

VII

From 1919 until 1933, the Eighteenth Amendment to the Constitution totally prohibited "the manufacture, sale, or transportation of intoxicating liquors" in the United States and its territories. Section 1 of the Twenty-first Amendment repealed that prohibition, and 2 delegated to the several States the power to prohibit commerce in, or the use of, alcoholic beverages. The States' regulatory power over this segment of commerce is therefore largely "unfettered by the Commerce Clause." 

As is clear, the text of the Twenty-first Amendment supports the view that, while it grants the States authority over commerce that might otherwise be reserved to the Federal Government, it places no limit whatsoever on other constitutional provisions. Nevertheless, Rhode Island argues, and the Court of Appeals agreed, that in this case the Twenty-first Amendment tilts the First Amendment analysis in the State's favor. 

In reaching its conclusion, the Court of Appeals relied on our decision in California v. LaRue (1972). In LaRue, five Members of the Court relied on the Twenty-first Amendment to buttress the conclusion that the First Amendment did not invalidate California's prohibition of certain grossly sexual exhibitions in premises licensed to serve alcoholic beverages. Specifically, the opinion stated that the Twenty-first Amendment required that the prohibition be given an added presumption in favor of its validity. We are now persuaded that the Court's analysis in LaRue would have led to precisely the same result if it had placed no reliance on the Twenty-first Amendment. 

Entirely apart from the Twenty-first Amendment, the State has ample power to prohibit the sale of alcoholic beverages in inappropriate locations. Moreover, in subsequent cases the Court has recognized that the States' inherent police powers provide ample authority to restrict the kind of "bacchanalian revelries" described in the LaRue opinion regardless of whether alcoholic beverages are involved.  As we recently noted: "LaRue did not involve commercial speech about alcohol, but instead concerned the regulation of nude dancing in places where alcohol was served." 

Without questioning the holding in LaRue, we now disavow its reasoning insofar as it relied on the Twenty-first Amendment. As we explained in a case decided more than a decade after LaRue, although the Twenty-first Amendment limits the effect of the dormant Commerce Clause on a State's regulatory power over the delivery or use of intoxicating beverages within its borders, "the Amendment does not license the States to ignore their obligations under other provisions of the Constitution." That general conclusion reflects our specific holdings that the Twenty-first Amendment does not in any way diminish the force of the Supremacy Clause, the Establishment Clause, or the Equal Protection Clause. We see no reason why the First Amendment should not also be included in that list. Accordingly, we now hold that the Twenty-first Amendment does not qualify the constitutional prohibition against laws abridging the freedom of speech embodied in the First Amendment. The Twenty-first Amendment, therefore, cannot save Rhode Island's ban on liquor price advertising.... 

SUPREME COURT OF THE UNITED STATES
May 16, 2005



    Justice Kennedy delivered the opinion of the Court.
    These consolidated cases present challenges to state laws regulating the sale of wine from out-of-state wineries to consumers in Michigan and New York. The details and mechanics of the two regulatory schemes differ, but the object and effect of the laws are the same: to allow in-state wineries to sell wine directly to consumers in that State but to prohibit out-of-state wineries from doing so, or, at the least, to make direct sales impractical from an economic standpoint. It is evident that the object and design of the Michigan and New York statutes is to grant in-state wineries a competitive advantage over wineries located beyond the States’ borders.

    We hold that the laws in both States discriminate against interstate commerce in violation of the Commerce Clause, Art. I, §8, cl. 3, and that the discrimination is neither authorized nor permitted by the Twenty-first Amendment.... 

I

    Like many other States, Michigan and New York regulate the sale and importation of alcoholic beverages, including wine, through a three-tier distribution system. Separate licenses are required for producers, wholesalers, and retailers.... We have held previously that States can mandate a three-tier distribution scheme in the exercise of their authority under the Twenty-first Amendment. As relevant to today’s cases, though, the three-tier system is, in broad terms and with refinements to be discussed, mandated by Michigan and New York only for sales from out-of-state wineries. In-state wineries, by contrast, can obtain a license for direct sales to consumers. The differential treatment between in-state and out-of-state wineries constitutes explicit discrimination against interstate commerce.

    This discrimination substantially limits the direct sale of wine to consumers, an otherwise emerging and significant business. From 1994 to 1999, consumer spending on direct wine shipments doubled, reaching $500 million per year, or three percent of all wine sales. The expansion has been influenced by several related trends. First, the number of small wineries in the United States has significantly increased. By some estimates there are over 3,000 wineries in the country, At the same time, the wholesale market has consolidated. The increasing winery-to-wholesaler ratio means that many small wineries do not produce enough wine or have sufficient consumer demand for their wine to make it economical for wholesalers to carry their products. This has led many small wineries to rely on direct shipping to reach new markets. Technological improvements, in particular the ability of wineries to sell wine over the Internet, have helped make direct shipments an attractive sales channel.

    Approximately 26 States allow some direct shipping of wine, with various restrictions. Thirteen of these States have reciprocity laws, which allow direct shipment from wineries outside the State, provided the State of origin affords similar nondiscriminatory treatment. In many parts of the country, however, state laws that prohibit or severely restrict direct shipments deprive consumers of access to the direct market. 

    The wine producers in the cases before us are small wineries that rely on direct consumer sales as an important part of their businesses. Domaine Alfred, one of the plaintiffs in the Michigan suit, is a small winery located in San Luis Obispo, California. It produces 3,000 cases of wine per year. Domaine Alfred has received requests for its wine from Michigan consumers but cannot fill the orders because of the State’s direct-shipment ban. Even if the winery could find a Michigan wholesaler to distribute its wine, the wholesaler’s markup would render shipment through the three-tier system economically infeasible.

    Similarly, Juanita Swedenburg and David Lucas, two of the plaintiffs in the New York suit, operate small wineries in Virginia (the Swedenburg Estate Vineyard) and California (the Lucas Winery). Some of their customers are tourists, from other States, who purchase wine while visiting the wineries. If these customers wish to obtain Swedenburg or Lucas wines after they return home, they will be unable to do so if they reside in a State with restrictive direct-shipment laws. For example, Swedenburg and Lucas are unable to fill orders from New York, the Nation’s second-largest wine market, because of the limits that State imposes on direct wine shipments.

A

    We first address the background of the suit challenging the Michigan direct-shipment law. Most alcoholic beverages in Michigan are distributed through the State’s three-tier system. Producers or distillers of alcoholic beverages, whether located in state or out of state, generally may sell only to licensed in-state wholesalers. Wholesalers, in turn, may sell only to in-state retailers. Licensed retailers are the final link in the chain, selling alcoholic beverages to consumers at retail locations and, subject to certain restrictions, through home delivery. 

    Under Michigan law, wine producers, as a general matter, must distribute their wine through wholesalers. There is, however, an exception for Michigan’s approximately 40 in-state wineries, which are eligible for “wine maker” licenses that allow direct shipment to in-state consumers. 

    Some Michigan residents brought suit against various state officials in the United States District Court for the Eastern District of Michigan. Domaine Alfred, the San Luis Obispo winery, joined in the suit. The plaintiffs contended that Michigan’s direct-shipment laws discriminated against interstate commerce in violation of the Commerce Clause. The trade association Michigan Beer & Wine Wholesalers intervened as a defendant. Both the State and the wholesalers argued that the ban on direct shipment from out-of-state wineries is a valid exercise of Michigan’s power under §2 of the Twenty-first Amendment....

 B

    New York’s licensing scheme is somewhat different. It channels most wine sales through the three-tier system, but it too makes exceptions for in-state wineries. As in Michigan, the result is to allow local wineries to make direct sales to consumers in New York on terms not available to out-of-state wineries. Wineries that produce wine only from New York grapes can apply for a license that allows direct shipment to in-state consumers. These licensees are authorized to deliver the wines of other wineries as well, but only if the wine is made from grapes “at least seventy-five percent the volume of which were grown in New York state.” An out-of-state winery may ship directly to New York consumers only if it becomes a licensed New York winery, which requires the establishment of  “a branch factory, office or storeroom within the state of New York.” 

    Juanita Swedenburg and David Lucas, joined by three of their New York customers, brought suit in the Southern District of New York against the officials responsible for administering New York’s Alcoholic Beverage Control Law seeking, inter alia, a declaration that the State’s limitations on the direct shipment of out-of-state wine violate the Commerce Clause. New York liquor wholesalers and representatives of New York liquor retailers intervened in support of the State....

 C

    We consolidated these cases and granted certiorari on the following question: “ ‘Does a State’s regulatory scheme that permits in-state wineries directly to ship alcohol to consumers but restricts the ability of out-of-state wineries to do so violate the dormant Commerce Clause in light of §2 of the Twenty-first Amendment?’ ” 

  
II

A

    Time and again this Court has held that, in all but the narrowest circumstances, state laws violate the Commerce Clause if they mandate “differential treatment of in-state and out-of-state economic interests that benefits the former and burdens the latter.” This rule is essential to the foundations of the Union. The mere fact of nonresidence should not foreclose a producer in one State from access to markets in other States. States may not enact laws that burden out-of-state producers or shippers simply to give a competitive advantage to in-state businesses. This mandate “reflect[s] a central concern of the Framers that was an immediate reason for calling the Constitutional Convention: the conviction that in order to succeed, the new Union would have to avoid the tendencies toward economic Balkanization that had plagued relations among the Colonies and later among the States under the Articles of Confederation.” 

    The rule prohibiting state discrimination against interstate commerce follows also from the principle that States should not be compelled to negotiate with each other regarding favored or disfavored status for their own citizens. States do not need, and may not attempt, to negotiate with other States regarding their mutual economic interests. 

    Laws of the type at issue in the instant cases contradict these principles. They deprive citizens of their right to have access to the markets of other States on equal terms. The perceived necessity for reciprocal sale privileges risks generating the trade rivalries and animosities, the alliances and exclusivity, that the Constitution and, in particular, the Commerce Clause were designed to avoid. State laws that protect local wineries have led to the enactment of statutes under which some States condition the right of out-of-state wineries to make direct wine sales to in-state consumers on a reciprocal right in the shipping State. California, for example, passed a reciprocity law in 1986, retreating from the State’s previous regime that allowed unfettered direct shipments from out-of-state wineries. Prior to 1986, all but three States prohibited direct-shipments of wine. The obvious aim of the California statute was to open the interstate direct-shipping market for the State’s many wineries. The current patchwork of laws–with some States banning direct shipments altogether, others doing so only for out-of-state wines, and still others requiring reciprocity–is essentially the product of an ongoing, low-level trade war. Allowing States to discriminate against out-of-state wine “invite[s] a multiplication of preferential trade areas destructive of the very purpose of the Commerce Clause.” 

B

    The discriminatory character of the Michigan system is obvious. Michigan allows in-state wineries to ship directly to consumers, subject only to a licensing requirement. Out-of-state wineries, whether licensed or not, face a complete ban on direct shipment. The differential treatment requires all out-of-state wine, but not all in-state wine, to pass through an in-state wholesaler and retailer before reaching consumers. These two extra layers of overhead increase the cost of out-of-state wines to Michigan consumers. The cost differential, and in some cases the inability to secure a wholesaler for small shipments, can effectively bar small wineries from the Michigan market.

    The New York regulatory scheme differs from Michigan’s in that it does not ban direct shipments altogether. Out-of-state wineries are instead required to establish a distribution operation in New York in order to gain the privilege of direct shipment. N. Y. This, though, is just an indirect way of subjecting out-of-state wineries, but not local ones, to the three-tier system....New York’s in-state presence requirement runs contrary to our admonition that States cannot require an out-of-state firm “to become a resident in order to compete on equal terms.” 

   We have no difficulty concluding that New York, like Michigan, discriminates against interstate commerce through its direct-shipping laws.

III

    State laws that discriminate against interstate commerce face “a virtually per se rule of invalidity.” The Michigan and New York laws by their own terms violate this proscription. The two States, however, contend their statutes are saved by §2 of the Twenty-first Amendment, which provides:

“The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”

The States’ position is inconsistent with our precedents and with the Twenty-first Amendment’s history. Section 2 does not allow States to regulate the direct shipment of wine on terms that discriminate in favor of in-state producers.

A

    Before 1919, the temperance movement fought to curb the sale of alcoholic beverages one State at a time. The movement made progress, and many States passed laws restricting or prohibiting the sale of alcohol. This Court upheld state laws banning the production and sale of alcoholic beverages, Mugler v. Kansas, 123 U.S. 623 (1887), but was less solicitous of laws aimed at imports. In a series of cases before ratification of the Eighteenth Amendment the Court, relying on the Commerce Clause, invalidated a number of state liquor regulations....

    After considering a series of bills in response to this Court’s [cases], Congress responded to the direct-shipment loophole in 1913 by enacting the Webb-Kenyon Act.  The Act, entitled “An Act Divesting intoxicating liquors of their interstate character in certain cases,” provides:

“That the shipment or transportation … of any spirituous, vinous, malted, fermented, or other intoxicating liquor of any kind, from one State … into any other State … which said spirituous, vinous, malted, fermented, or other intoxicating liquor is intended, by any person interested therein, to be received, possessed, sold, or in any manner used, either in the original package or otherwise, in violation of any law of such State … is hereby prohibited.” 

The constitutionality of the Webb-Kenyon Act itself was in doubt. [Our prior cases] implied that any law authorizing the States to regulate direct shipments for personal use would be an unlawful delegation of Congress’ Commerce Clause powers. Indeed, President Taft, acting on the advice of Attorney General Wickersham, vetoed the Act for this specific reason. Congress overrode the veto and in Clark Distilling Co. v. Western Maryland R. Co. (1917), a divided Court upheld the Webb-Kenyon Act against a constitutional challenge....

    Michigan and New York now argue the Webb-Kenyon Act went even further and removed any barrier to discriminatory state liquor regulations. We do not agree. First, this reading of the Webb-Kenyon Act conflicts with that given the statute in Clark Distilling. Clark Distilling recognized that the Webb-Kenyon Act extended the Wilson Act to allow the States to intercept liquor shipments before those shipments reached the consignee. The States’ contention that the Webb-Kenyon Act also reversed the Wilson Act’s prohibition on discriminatory treatment of out-of-state liquors cannot be reconciled with Clark Distilling’s description of the Webb-Kenyon Act’s purpose–“simply to extend that which was done by the Wilson Act.” 

    The statute’s text does not compel a different result. The Webb-Kenyon Act readily can be construed as forbidding “shipment or transportation” only where it runs afoul of the State’s generally applicable laws governing receipt, possession, sale, or use. Cf. id., at 141 (noting that the Act authorized enforcement of “valid” state laws). At the very least, the Webb-Kenyon Act expresses no clear congressional intent to depart from the principle, unexceptional at the time the Act was passed and still applicable today, that discrimination against out-of-state goods is disfavored. 

    Last, and most importantly, the Webb-Kenyon Act did not purport to repeal the Wilson Act, which expressly precludes States from discriminating. If Congress’ aim in passing the Webb-Kenyon Act was to authorize States to discriminate against out-of-state goods then its first step would have been to repeal the Wilson Act. It did not do so. There is no inconsistency between the Wilson Act and the Webb-Kenyon Act sufficient to warrant an inference that the latter repealed the former. 

    The Wilson Act reaffirmed, and the Webb-Kenyon Act did not displace, the Court’s line of Commerce Clause cases striking down state laws that discriminated against liquor produced out of state. The rule of Tiernan, Walling, and Scott remained in effect: States were required to regulate domestic and imported liquor on equal terms. “[T]he intent of … the Webb-Kenyon Act … was to take from intoxicating liquor the protection of the interstate commerce laws in so far as necessary to deny them an advantage over the intoxicating liquors produced in the state into which they were brought, yet, [the Act does not] show an intent or purpose to so abdicate control over interstate commerce as to permit discrimination against the intoxicating liquor brought into one state from another.” 

B

    The ratification of the Eighteenth Amendment in 1919 provided a brief respite from the legal battles over the validity of state liquor regulations. With the ratification of the Twenty-first Amendment 14 years later, however, nationwide Prohibition came to an end. Section 1 of the Twenty-first Amendment repealed the Eighteenth Amendment. Section 2 of the Twenty-first Amendment is at issue here.

    Michigan and New York say the provision grants to the States the authority to discriminate against out-of-state goods. The history we have recited does not support this position. To the contrary, it provides strong support for the view that §2 restored to the States the powers they had under the Wilson and Webb-Kenyon Acts. “The wording of §2 of the Twenty-first Amendment closely follows the Webb-Kenyon and Wilson Acts, expressing the framers’ clear intention of constitutionalizing the Commerce Clause framework established under those statutes.” 

    The aim of the Twenty-first Amendment was to allow States to maintain an effective and uniform system for controlling liquor by regulating its transportation, importation, and use. The Amendment did not give States the authority to pass nonuniform laws in order to discriminate against out-of-state goods, a privilege they had not enjoyed at any earlier time.

    Some of the cases decided soon after ratification of the Twenty-first Amendment did not take account of this history and were inconsistent with this view. 

The Court reaffirmed the States’ broad powers under §2 in a series of cases, and unsurprisingly many States used the authority bestowed on them by the Court to expand trade barriers. 

    It is unclear whether the broad language in Young’s Market was necessary to the result because the Court also stated that “the case [did] not present a question of discrimination prohibited by the commerce clause.” 299 U.S., at 62. The Court also declined, contrary to the approach we take today, to consider the history underlying the Twenty-first Amendment. Id., at 63—64. This reluctance did not, however, reflect a consensus that such evidence was irrelevant or that prior history was unsupportive of the principle that the Amendment did not authorize discrimination against out-of-state liquors. There was ample opinion to the contrary. 

    Our more recent cases, furthermore, confirm that the Twenty-first Amendment does not supersede other provisions of the Constitution and, in particular, does not displace the rule that States may not give a discriminatory preference to their own producers.

C

    The modern §2 cases fall into three categories.

    First, the Court has held that state laws that violate other provisions of the Constitution are not saved by the Twenty-first Amendment. The Court has applied this rule in the context of the First Amendment, the Establishment Clause, the Equal Protection Clause, the Due Process Clause, and the Import-Export Clause.

    Second, the Court has held that §2 does not abrogate Congress’ Commerce Clause powers with regard to liquor. The argument that “the Twenty-first Amendment has somehow operated to ‘repeal’ the Commerce Clause” for alcoholic beverages has been rejected. Though the Court’s language in Hostetter may have come uncommonly close to hyperbole in describing this argument as “an absurd oversimplification,” “patently bizarre,” and “demonstrably incorrect,” the basic point was sound.

    Finally, and most relevant to the issue at hand, the Court has held that state regulation of alcohol is limited by the nondiscrimination principle of the Commerce Clause.  “When a state statute directly regulates or discriminates against interstate commerce, or when its effect is to favor in-state economic interests over out-of-state interests, we have generally struck down the statute without further inquiry.” Brown-Forman, supra, at 579.

    Bacchus provides a particularly telling example of this proposition. At issue was an excise tax enacted by Hawaii that exempted certain alcoholic beverages produced in that State. The Court rejected the argument that Hawaii’s discrimination against out-of-state liquor was authorized by the Twenty-first Amendment. “The central purpose of the [Amendment] was not to empower States to favor local liquor industries by erecting barriers to competition.”  Despite attempts to distinguish it in the instant cases, Bacchus forecloses any contention that §2 of the Twenty-first Amendment immunizes discriminatory direct-shipment laws from Commerce Clause scrutiny. 

    Recognizing that Bacchus is fatal to their position, the States suggest it should be overruled or limited to its facts. As the foregoing analysis makes clear, we decline their invitation. Furthermore, Bacchus does not stand alone in recognizing that the Twenty-first Amendment did not give the States complete freedom to regulate where other constitutional principles are at stake. A retreat from Bacchus would also undermine Brown-Forman and Healy. These cases invalidated state liquor regulations under the Commerce Clause. Indeed, Healy explicitly relied on the discriminatory character of the Connecticut price affirmation statute.  Brown-Forman and Healy lend significant support to the conclusion that the Twenty-first Amendment does not immunize all laws from Commerce Clause challenge.

    The States argue that any decision invalidating their direct-shipment laws would call into question the constitutionality of the three-tier system. This does not follow from our holding. “The Twenty-first Amendment grants the States virtually complete control over whether to permit importation or sale of liquor and how to structure the liquor distribution system.” Midcal, supra, at 110. A State which chooses to ban the sale and consumption of alcohol altogether could bar its importation; and, as our history shows, it would have to do so to make its laws effective. States may also assume direct control of liquor distribution through state-run outlets or funnel sales through the three-tier system. We have previously recognized that the three-tier system itself is “unquestionably legitimate.”  State policies are protected under the Twenty-first Amendment when they treat liquor produced out of state the same as its domestic equivalent. The instant cases, in contrast, involve straightforward attempts to discriminate in favor of local producers. The discrimination is contrary to the Commerce Clause and is not saved by the Twenty-first Amendment.

IV

    Our determination that the Michigan and New York direct-shipment laws are not authorized by the Twenty-first Amendment does not end the inquiry. We still must consider whether either State regime “advances a legitimate local purpose that cannot be adequately served by reasonable nondiscriminatory alternatives.”  The States offer two primary justifications for restricting direct shipments from out-of-state wineries: keeping alcohol out of the hands of minors and facilitating tax collection. We consider each in turn.

    The States, aided by several amici, claim that allowing direct shipment from out-of-state wineries undermines their ability to police underage drinking. Minors, the States argue, have easy access to credit cards and the Internet and are likely to take advantage of direct wine shipments as a means of obtaining alcohol illegally.

    The States provide little evidence that the purchase of wine over the Internet by minors is a problem. Indeed, there is some evidence to the contrary. A recent study by the staff of the FTC found that the 26 States currently allowing direct shipments report no problems with minors’ increased access to wine. FTC Report 34. This is not surprising for several reasons. First, minors are less likely to consume wine, as opposed to beer, wine coolers, and hard liquor. Id., at 12. Second, minors who decide to disobey the law have more direct means of doing so. Third, direct shipping is an imperfect avenue of obtaining alcohol for minors who, in the words of the past president of the National Conference of State Liquor Administrators, “ ‘want instant gratification.’ ”  Without concrete evidence that direct shipping of wine is likely to increase alcohol consumption by minors, we are left with the States’ unsupported assertions. Under our precedents, which require the “clearest showing” to justify discriminatory state regulation, this is not enough.

    Even were we to credit the States’ largely unsupported claim that direct shipping of wine increases the risk of underage drinking, this would not justify regulations limiting only out-of-state direct shipments. As the wineries point out, minors are just as likely to order wine from in-state producers as from out-of-state ones. Michigan, for example, already allows its licensed retailers (over 7,000 of them) to deliver alcohol directly to consumers. Michigan counters that it has greater regulatory control over in-state producers than over out-of-state wineries. This does not justify Michigan’s discriminatory ban on direct shipping. Out-of-state wineries face the loss of state and federal licenses if they fail to comply with state law. This provides strong incentives not to sell alcohol to minors. In addition, the States can take less restrictive steps to minimize the risk that minors will order wine by mail. For example, the Model Direct Shipping Bill developed by the National Conference of State Legislatures requires an adult signature on delivery and a label so instructing on each package.

    The States’ tax-collection justification is also insufficient. Increased direct shipping, whether originating in state or out of state, brings with it the potential for tax evasion. With regard to Michigan, however, the tax-collection argument is a diversion. That is because Michigan, unlike many other States, does not rely on wholesalers to collect taxes on wines imported from out-of-state. Instead, Michigan collects taxes directly from out-of-state wineries on all wine shipped to in-state wholesalers. Mich. Admin. Code Rule 436.1725(2) (1989) (“Each outside seller of wine shall submit … a wine tax report of all wine sold, delivered, or imported into this state during the preceding calendar month”). If licensing and self-reporting provide adequate safeguards for wine distributed through the three-tier system, there is no reason to believe they will not suffice for direct shipments.

    New York and its supporting parties also advance a tax-collection justification for the State’s direct-shipment laws. While their concerns are not wholly illusory, their regulatory objectives can be achieved without discriminating against interstate commerce. In particular, New York could protect itself against lost tax revenue by requiring a permit as a condition of direct shipping. This is the approach taken by New York for in-state wineries. The State offers no reason to believe the system would prove ineffective for out-of-state wineries. Licensees could be required to submit regular sales reports and to remit taxes. Indeed, various States use this approach for taxing direct interstate wine shipments, e.g., N. H. Rev. Stat. Ann. §178.27 (Lexis Supp. 2004), and report no problems with tax collection. See FTC Report 38—40. This is also the procedure sanctioned by the National Conference of State Legislatures in their Model Direct Shipping Bill. 

    Michigan and New York benefit, furthermore, from provisions of federal law that supply incentives for wineries to comply with state regulations. The Tax and Trade Bureau (formerly the Bureau of Alcohol, Tobacco, and Firearms) has authority to revoke a winery’s federal license if it violates state law. BATF Industry Circular 96—3 (1997). Without a federal license, a winery cannot operate in any State. See 27 U.S.C. § 204. In addition the Twenty-first Amendment Enforcement Act gives state attorneys general the power to sue wineries in federal court to enjoin violations of state law. §122a(b).

    These federal remedies, when combined with state licensing regimes, adequately protect States from lost tax revenue. The States have not shown that tax evasion from out-of-state wineries poses such a unique threat that it justifies their discriminatory regimes.

    Michigan and New York offer a handful of other rationales, such as facilitating orderly market conditions, protecting public health and safety, and ensuring regulatory accountability. These objectives can also be achieved through the alternative of an evenhanded licensing requirement. FTC Report 40—41. Finally, it should be noted that improvements in technology have eased the burden of monitoring out-of-state wineries. Background checks can be done electronically. Financial records and sales data can be mailed, faxed, or submitted via e-mail.

    In summary, the States provide little concrete evidence for the sweeping assertion that they cannot police direct shipments by out-of-state wineries. Our Commerce Clause cases demand more than mere speculation to support discrimination against out-of-state goods. The “burden is on the State to show that ‘the discrimination is demonstrably justified,’ ” Chemical Waste Management, Inc. v. Hunt, 504 U.S. 334, 344 (1992) (emphasis in original). The Court has upheld state regulations that discriminate against interstate commerce only after finding, based on concrete record evidence, that a State’s nondiscriminatory alternatives will prove unworkable. Michigan and New York have not satisfied this exacting standard.

V

    States have broad power to regulate liquor under §2 of the Twenty-first Amendment. This power, however, does not allow States to ban, or severely limit, the direct shipment of out-of-state wine while simultaneously authorizing direct shipment by in-state producers. If a State chooses to allow direct shipment of wine, it must do so on evenhanded terms. Without demonstrating the need for discrimination, New York and Michigan have enacted regulations that disadvantage out-of-state wine producers. Under our Commerce Clause jurisprudence, these regulations cannot stand.

    We affirm the judgment of the Court of Appeals for the Sixth Circuit; and we reverse the judgment of the Court of Appeals for the Second Circuit and remand the case for further proceedings consistent with our opinion.

It is so ordered.

Justice Stevens, with whom Justice O’Connor joins, dissenting.

    Congress’ power to regulate commerce among the States includes the power to authorize the States to place burdens on interstate commerce. Absent such congressional approval, a state law may violate the unwritten rules described as the “dormant Commerce Clause” either by imposing an undue burden on both out-of-state and local producers engaged in interstate activities or by treating out-of-state producers less favorably than their local competitors. A state law totally prohibiting the sale of an ordinary article of commerce might impose an even more serious burden on interstate commerce. If Congress may nevertheless authorize the States to enact such laws, surely the people may do so through the process of amending our Constitution.

    The New York and Michigan laws challenged in these cases would be patently invalid under well settled dormant Commerce Clause principles if they regulated sales of an ordinary article of commerce rather than wine. But ever since the adoption of the Eighteenth Amendment and the Twenty-first Amendment, our Constitution has placed commerce in alcoholic beverages in a special category. Section 2 of the Twenty-first Amendment expressly provides that “[t]he transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”

    Today many Americans, particularly those members of the younger generations who make policy decisions, regard alcohol as an ordinary article of commerce, subject to substantially the same market and legal controls as other consumer products. That was definitely not the view of the generations that made policy in 1919 when the Eighteenth Amendment was ratified or in 1933 when it was repealed by the Twenty-first Amendment. On the contrary, the moral condemnation of the use of alcohol as a beverage represented not merely the convictions of our religious leaders, but the views of a sufficiently large majority of the population to warrant the rare exercise of the power to amend the Constitution on two occasions. The Eighteenth Amendment entirely prohibited commerce in “intoxicating liquors” for beverage purposes throughout the United States and the territories subject to its jurisdiction. While §1 of the Twenty-first Amendment repealed the nationwide prohibition, §2 gave the States the option to maintain equally comprehensive prohibitions in their respective jurisdictions.

    The views of judges who lived through the debates that led to the ratification of those Amendments are entitled to special deference. Foremost among them was Justice Brandeis, whose understanding of a State’s right to discriminate in its regulation of out-of-state alcohol could not have been clearer:

“The plaintiffs ask us to limit [§2’s] broad command. They request us to construe the Amendment as saying, in effect: The State may prohibit the importation of intoxicating liquors provided it prohibits the manufacture and sale within its borders; but if it permits such manufacture and sale, it must let imported liquors compete with the domestic on equal terms. To say that, would involve not a construction of the Amendment, but a rewriting of it… . Can it be doubted that a State might establish a state monopoly of the manufacture and sale of beer, and either prohibit all competing importations, or discourage importation by laying a heavy impost, or channelize desired importations by confining them to a single consignee?” 

    In the years following the ratification of the Twenty-first Amendment, States adopted manifold laws regulating commerce in alcohol, and many of these laws were discriminatory. So-called “dry states” entirely prohibited such commerce; others prohibited the sale of alcohol on Sundays; others permitted the sale of beer and wine but not hard liquor; most created either state monopolies or distribution systems that gave discriminatory preferences to local retailers and distributors. The notion that discriminatory state laws violated the unwritten prohibition against balkanizing the American economy–while persuasive in contemporary times when alcohol is viewed as an ordinary article of commerce–would have seemed strange indeed to the millions of Americans who condemned the use of the “demon rum” in the 1920’s and 1930’s. Indeed, they expressly authorized the “balkanization” that today’s decision condemns. Today’s decision may represent sound economic policy and may be consistent with the policy choices of the contemporaries of Adam Smith who drafted our original Constitution; it is not, however, consistent with the policy choices made by those who amended our Constitution in 1919 and 1933.

    My understanding (and recollection) of the historical context reinforces my conviction that the text of §2 should be “broadly and colloquially interpreted. Indeed, the fact that the Twenty-first Amendment was the only Amendment in our history to have been ratified by the people in state conventions, rather than by state legislatures, provides further reason to give its terms their ordinary meaning. Because the New York and Michigan laws regulate the “transportation or importation” of “intoxicating liquors” for “delivery or use therein,” they are exempt from dormant Commerce Clause scrutiny.    As Justice Thomas has demonstrated, the text of the Twenty-first Amendment is a far more reliable guide to its meaning than the unwritten rules that the majority enforces today. I therefore join his persuasive and comprehensive dissenting opinion.

 Justice Thomas, with whom The Chief Justice, Justice Stevens, and Justice O’Connor join, dissenting.
    A century ago, this Court repeatedly invalidated, as inconsistent with the negative Commerce Clause, state liquor legislation that prevented out-of-state businesses from shipping liquor directly to a State’s residents. The Webb-Kenyon Act and the Twenty-first Amendment cut off this intrusive review, as their text and history make clear and as this Court’s early cases on the Twenty-first Amendment recognized. The Court today seizes back this power, based primarily on a historical argument that this Court decisively rejected long ago. I respectfully dissent....



  
  

